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IN THE 


Court of Appeals, Bfetrut of Columbia 

April Term, 1931 | 

— 

i 

; 

Special Calendar, No. 5446 

i 

| 

THE JOURNAL COMPANY, a corporation, 

Appellant. 
v$. | 

FEDERAL RADIO COMMISSION, Appellee, 

and 

i 

! 

National Broadcasting Company, Inc., 

R. C. A. Communications, Inc., 

Radiomarine Corporation of America, 

R. C. A. Victor Company, Inc., 

Intervener |s. 

— 

BRIEF OF THE JOURNAL COMPANY 

_ | 

I. 

STATEMENT OF THE CASE, j 

This is an appeal from a decision of th^ Federal 
Radio Commission rendered on June 24, 1931, Com¬ 
missioners Saltzman and Sykes dissentingi holding 
that the final judgment of the Federal court ih the case 
of Lord, Receiver, v. Radio Corporation of America 

i 

! 

j 

i 
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(35 F. (2d) 962, Record, p. 179), adjudging the Radio 
Corporation to have been doing business in violation of 
Section 3 of the Clayton Act was not such a judgment 
as to compel the Radio Commission, under Section 13 
of the Radio Act, to refuse to renew the license for the 
operation of Station WENR by the National Broad¬ 
casting Company, a subsidiary of the Radio Corpora¬ 
tion. (Record, p. 182.) 

The -Journal Company, appellant herein, was and is 
the owner and operator of Station WTMJ at Milwau¬ 
kee and, as an applicant for the frequency assigned to 
Station WENR, was a party to the hearing held by the 
Radio Commission on the application for the renewal 
of the license of WENR. From the decision of the 
Commission to renew the license, The Journal Com¬ 
pany appealed to this Court in accordance with the 
provisions of Section 16 of the Radio Act, as amended, 
giving such a right of appeal to any party aggrieved 
by a decision of the Radio Commission. 

it. 

QUESTION PRESENTED 

The sole question of law presented is whether or not 

a final judgment by a Federal court that there has 

been a violation of the anti-monoplv provision of 

Section 3 of the Clayton Act is a judgment within the 

contemplation of Section 13 of the Radio Act of 1927, 

and therebv a bar to the issuance bv the Federal Radio 

Commission of anv license to the violator and/or its 

~ / 

subsidiaries. 

Specifically, the question is whether the final adjudi¬ 
cation by a Federal court that certain contracts made 
by the Radio Corporation of America with numerous 
manufacturers of radio apparatus substantially less- 
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ened competition and tended to create a monopoly in 
radio vacuum tubes in violation of Section 3 of the 
Clayton Act made it mandatory upon the j Federal 
Radio Commission to refuse to renew the license for 
the operation of Station WENR at Chicago by the 
National Broadcasting Company, a subsidiary of the 
Radio Corporation of America, under the provision of 
Section 13 of the Radio Act of 1927 directing tjhe Com¬ 
mission to refuse a station license “to any! person, 
firm, company or corporation, or any subsidiary there¬ 
of, which has been finally adjudged guilty by a Fed¬ 
eral court of unlawfully monopolizing or attempting 
unlawfully to monopolize, after this Act takes effect, 
radio communication, directly or indirectly,! through 
the control of the manufacture or sale of radio ap¬ 
paratus, through exclusive traffic arrangements, or by 
any other means or to have been using unfair methods 
of competition.’’ 

III. | 

SPECIFICATION OF ERRORS, i 

I 

i 

1. The Federal Radio Commission erred in holding 
that the judgment of the District Court of Delaware, 
in the case of Arthur D. Lord, Receiver, v. Radio Cor¬ 
poration of America, is not such a judgment as is de¬ 
scribed in Section 13 of the Radio Act. 

2. The Federal Radio Commission erred in holding 
that “radio communication”, as used in Section 13 of 
tlie Radio Act, does not include radio apparatus. 

I 

3. The Federal Radio Commission erred in refus- 

i 

ing to deny the renewal application of the iNational 
Broadcasting Company for the operation oil Station 
WENR. 


(35 F. (2d) 962, Record, p. 179), adjudging the Radio 
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as to compel the Radio Commission, under Section 13 
of the Radio Act, to refuse to renew the license for the 
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ened competition and tended to create a monbpolv in 
radio vacuum tubes in violation of Section 3 of the 
Clayton Act made it mandatory upon the Federal 
Radio Commission to refuse to renew the license for 
the operation of Station WENR at Chicago by the 
National Broadcasting Company, a subsidiary of the 
Radio Corporation of America, under the provision of 
Section 13 of the Radio Act of 1927 directing the Com¬ 
mission to refuse a station license “to any! person, 
firm, company or corporation, or any subsidiary there¬ 
of, which has been finally adjudged guilty by a Fed¬ 
eral court of unlawfully monopolizing or attempting 
unlawfully to monopolize, after this Act takes effect, 
radio communication, directly or indirectly, jthrough 
the control of the manufacture or sale of rhdio ap¬ 
paratus, through exclusive traffic arrangements, or by 
any other means or to have been using unfair methods 
of competition.” 

in- j 

SPECIFICATION OF ERRORS. 

1. The Federal Radio Commission erred in; holding 

» ; 

that the judgment of the District Court of Delaware, 
in the case of Arthur D. Lord, Receiver, v. Radio Cor¬ 
poration of America, is not such a judgment hs is de¬ 
scribed in Section 13 of the Radio Act. 


2. The Federal Radio Commission erred in holding 
that “radio communication”, as used in Section 13 of 
the Radio Act, does not include radio apparatus. 


3. The Federal Radio Commission erred in refus¬ 
ing to deny the renewal application of the National 
Broadcasting Company for the operation of Station 
WENR. 

I 

i 

j 

i 
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IV. 

THE PARTIES 

The Journal Company. 

The Journal Company, appellant, is a corporation 
with its principal place of business in the City of Mil¬ 
waukee, State of Wisconsin. It is the owner, operator, 
and licensee of Radio Station WTMJ, now operating 
on 620 kilocycles, 2 y* kilowatts daytime and 1 kilowatt 
night time power, hours of operation unlimited. It 
also owns and publishes the Milwaukee Journal, 
which is the largest newspaper in Wisconsin and one 
of the outstanding dailies in the United States. At 
the time this case arose before the Federal Radio Com¬ 
mission The Journal Company was an applicant for 
870 kilocycles, 50 kilowatts power, hours of operation 
unlimited. 

The Federal Radio Commission 

The Federal Radio Commission, appellee in this pro¬ 
ceeding, was created by the terms of the Radio Act of 
1927, as amended. It is an administrative body with 
broad powers. Among its other duties are the grant¬ 
ing of licenses to stations qualified to receive the same, 
the refusal of licenses to stations not so qualified, and 
the general regulation of the use of radio in interstate 
commerce, all of which powers are subject, however, to 
a review by this court. 


National Broadcasting Company, Inc. 

The National Broadcasting Company, Inc., inter¬ 
vener, is a one-hundred-percent-owned subsidiary of 
the Radio Corporation of America. (R. 59.) It is en¬ 
gaged, among other things, in the business of owning, 


C 

f 

f 
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i 

| 

i 

i 

i 

i 


leasing, managing, and operating radio stations and in 
supplying programs known as “chain programs” to 
stations independent of its ownership or managerial 
control. The National Broadcasting Company is a li¬ 
censee of the Federal Radio Commission, holding the 
licenses of numerous radio stations, among them Sta¬ 
tion WENR, operating on the 870 kilocycle channel. 

i 

i 

R. C. A. Communications, Inc. | 

i 

R. C. A. Communications, Inc., intervenes, is the 
communications subsidiary of the Radio Corporation 
of America. (R. 49.) It handles the business of point 
to point communications for tolls by wireless teleg¬ 
raphy and operates transmitting and receiving sta¬ 
tions located at various points in the United States 
and territories thereof for the purpose of Receiving 
messages from various foreign countries $nd also 
transmitting messages to such foreign countries. It is 
a licensee of the Federal Radio Commission, j 

I 

Radiomarine Corporation of America 

The Radiomarine Corporation of America, inter¬ 
vener, is a one-hundred-percent-owned subsidiary of 
the Radio Corporation of America (R. 101), devoting 
its entire attention to the sale of radiomarine teleg¬ 
raphy, and is a licensee of the Government,: holding 
numerous licenses granted to it by the Federal Radio 
Commission for the purpose of carrying onj ship-to- 
shore and shore-to-ship communications. 

R. C. A. Victor Company, Inc. 

R. C. A. Victor Company, Inc., intervener, is en¬ 
gaged in the manufacture and sale of radio receiving 


i 

i 


I 
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apparatus, talking machines, records and various other 
sound receiving, transmitting and recording equip¬ 
ment. It is a one-hundred-percent-owned subsidiary 
of the Radio Corporation of America (R. 112) and is a 
licensee of the Federal Radio Commission, holding at 
the time of this proceeding before the Commission five 
instruments of authorization from the Commission. 

All of the above mentioned subsidiaries of the Radio 
Corporation of America intervened in this proceeding 
because of the fact that if this appeal be sustained 
by this court it will be impossible, under the present 
law, for any subsidiary of the Radio Corporation of 
America to secure a license or permit for carrying on 
any business incident to radio communications wherein 
a license or permit from the Federal Radio Commis¬ 
sion is necessary. 

The appellant has no controversy with any of the 
interveners other than the National Broadcasting 
Company which, by reason of its leasing and purchas¬ 
ing contract with the Great Lakes Broadcasting 
Company, substituted itself for the latter while The 
Journal Company’s case, wherein the Great Lakes 
Broadcasting Company was respondent, was still pend¬ 
ing before the Federal Radio Commission. 

V. 

THE FACTS 

The facts in this case are clear and undisputed. The 
Radio Corporation of America has been finally ad¬ 
judged guilty by a Federal court of a violation of Sec¬ 
tion 3 of the Clayton Act (U. S. C. A. Tit. 15, Sec. 14). 
The initial proceeding was a suit, under Section 16 
of the Clayton Act, filed in the United States District 
Court for the District of Delaware by Arthur D. Lord, 
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Receiver for the DeForest Radio Corporation, to en¬ 
join the Radio Corporation of America from parrying 
out or enforcing certain provisions of a patent license 
contract made by it with some 25 manufacturers of 
radio apparatus upon the ground that those provi¬ 
sions were illegal under Section 3 of the Clavton Act. 
The District Court issued an interlocutory injunction 
(Lord, Receiver of DeForest Radio Company v. Radio 
Corporation of America, 24 F. (2d) 565) which was 
affirmed by the Circuit Court of Appeals (Radio Cor¬ 
poration v. Lord, Receiver, 28 F. (2d) 257j). The 
United States Supreme Court denied certiorari (278 
U. S. 648), and the District Court proceeded with a final 
hearing. It affirmed its former decision and ordered a 
permanent injunction (Lord, Receiver, v. Radio Cor¬ 
poration of America, 35 F. (2d) 962), which Was sub¬ 
sequently sustained by the Circuit Court of Appeals 
(Radio Corporation of America v. DeForesf Radio 
Company, 47 F. (2d) 606). The Supreme Cour^; denied 
certiorari on April 27,1931 (283 U. S. 847). 

The judgment of the District Court, which has now 
become final, is to be found in the record on page 179, 
the final decree on page 145. That judgment held that 
the second sentence of clause 9 of certain contracts 

i 

entered into between the defendant, Radio Corpora¬ 
tion of America, and certain other companies on the 
one hand, and certain manufacturers of radio} broad¬ 
cast receivers on the other, 


i 

4 ‘was and is a contract for the sale of goods, to 
wit, radio vacuum tubes, on the condition f;hat the 
purchasers shall not use or deal in the goods of a 
competitor or competitors of the seller, and that 
the effect of such contract of sale upon such condi¬ 
tion was and is ‘to substantially lessen competi¬ 
tion or tend to create a monoply in’ the commerce 
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in such radio vacuum tubes for radio broadcast 
receivers and is in violation of Section 3 of the Act 
of Congress approved October 15, 1914, known as 
the Clavton Act.” * 

In the light of the judgment of the District Court of 
Delaware and the provisions of Section 13 of the Radio 
Act of 1927, as amended, the Federal Radio Commis¬ 
sion on May 29, 1931, designated for hearing on June 
15, 1931, among others, the application of the National 
Broadcasting Company for the renewal of license of 
Station WENR. On June 8, 1931, the Commission 

* This judgment is not surprising in view of the Radio Corporation’s 
often-expressed favorable attitude toward monopoly: 

On page 5 of the Report of the Federal Trade Commission on the Radio 
Industry, which was submitted to the House of Representatives on De¬ 
cember 1, 1923, the following statement appears: 

“The Radio Corporation . . . has secured a virtual monopoly and 
controls all the high power stations with the exception of those 
owped by the Government. In addition, it has entered into traffic 
agreements with the various foreign Governments and radio com¬ 
panies, the majority of these agreements providing that all mes¬ 
sages intended for the United States shall be transmitted only 
through the facilities owned by the Radio Corporation of 
America. ’ ’ 

In regard to this report. Col. Manton Davis, Vice President and General 
Counsel of the Radio Corporation of America, stated during the hearings 
(Part 2, p. 6S3) held on H. R. 15430 by the House Committee on Merchant 
Marine and Fisheries. 70th Congress. 2d Session: 

“Now you read from that report that it is the contention of the 
Radio Corporation of America that a monopoly is the best form of 
radio international communication service to serve the people of the 
United States, and we do not hesitate in saying that exactly is our 
view.” 

i 

In view of the above, it may be significant that the Radio Act of 1927 
was, according to Section 1. “intended to regulate all forms of interstate 
and foreign radio transmissions,” and that Section 13 directs the refusal 
of a license in the case of the findings of a monopoly “through exclusive 
traffic arrangements.” 

On December 9. 1929, Owen D. Young, Chairman of the Board of Di¬ 
rectors of the General Electric Company and the Radio Corporation, 
testified before the Senate Committee on Interstate Commerce regarding 
radio legislation and advocated a privately owned monopoly of radio 
communications under Government supervision and regulation. (Hear¬ 
ings before Committee on Interstate Commerce, U. S. Senate, 71st Con¬ 
gress, 2d Session, on S. 6. Vol. 2, p. 1089.) 
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stated (R. 158) that the hearing was to be held for 
the following reasons: 

(1) To determine whether or not said applicant 
was a company or corporation or any subsidiary 
thereof which has been finally adjudged guilty by 
a Federal Court of unlawfully monopolizing or 
attempting unlawfully to monopolize rad^o com¬ 
munication, directly or indirectly, through the 
control of the manufacture or sale of radio ap¬ 
paratus, through exclusive traffic arrangements, or 
by any other means, to have been using! unfair 
methods of competition within the meaning of 
Section 13 of the Radio Act of 1927. 

(2) To determine whether or not said applicant 
is eligible, under the terms of the Radio | Act of 
1927, to receive the instrument of authorization 
applied for. 

(3) To determine whether or not the Radio Act 
of 1927 prohibits the grant to said applicant of 
the instrument of authorization applied for. 

i 

i 

This appellant petitioned the Commission c^n June 
2,1931, for leave to intervene in the case, because of its 

i 

pending application for the frequency used by Station 
WENR. Permission so to do was granted by tlije Com¬ 
mission on June 8, 1931. (R. 158.) The hearing was 

held as scheduled on June 15, 1931, and this appellant 
exercised the right granted to it by the Commission to 
appear at that proceeding. On June 24,1931, the Com¬ 
mission entered its order, publicly announced ai its of¬ 
fices that day, deciding that renewal of licenses!should 
not be denied the applicants heard on June lq, 1931, 
and thereupon granted the renewal of license for the 
operation of Station WENR on the frequency of 870 
kilocycles with 50 kilowatts power, hours of operation 
to be shared with Station WLS, the license bding is¬ 
sued to the National Broadcasting Company. | 


i 

i 
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VI. 

HISTORICAL STATEMENT 

There is submitted as a part of this brief a chart giv¬ 
ing: the legislative history of the antitrust provi¬ 
sions of the Radio Act of 1927, together with pertinent 
references to the committee hearings and reports, and 
to the debates. However, a short resume of the con¬ 
ditions and events w r hich preceded and made necessary 
the passage of the Radio Act of 1927 may prove help¬ 
ful in the consideration of the question presented by 
this case. 

In 1912, Congress passed an act “To regulate radio 
communication. * ’ This law was enacted before there 
w^as any great public interest in radio and when radio 
communication was in almost an experimental stage of 
development. When it was passed there was no great 
American company engaged in the business on a broad 
scale. In 1919 the Radio Corporation of America was 
organized to handle commercial communications, and 
in 1920 broadcasting riveted the attention of the Amer- 
ican public on this new art in the communications field. 

From 1919 to 1922 there were three vital problems 
incident to radio communications. One was the patent 
problem. A great number of radio patents had been 
taken out, and hundreds were concentrated in the 
hands of the Radio Corporation of America. This 
made it hazardous for any one to attempt to manu¬ 
facture apparatus without a license from the Radio 
Corporation. 

Another problem was the handling of ship-to-shore 
and shore-to-ship communications. The Radio Corpo¬ 
ration held many licenses from the Government in this 
field, and it refused to sell or license its patented ap- 
partus to its competitors. 


Still another problem concerned international com¬ 
munications, and again the Radio Corporation had 
exclusive contracts with many foreign governments 
and foreign companies engaged in wireless communica¬ 


tion business, by the terms of which all messages from 
those countries for the United States had to be routed 


over the R. C. A. system. 

In 1918, Congress passed a Public Resolution au¬ 
thorizing the President in time of war 4 4 to supervise 
or take possession and assume control over j. . . any 
radio system.’’ Public No. 38, 65th Congress. 

In 1919, Congress passed another joint resolution 
authorizing the President “to arrange and participate 
in an international conference to consider Questions 
relating to international communications.” Pjublic No. 
100, 66th Congress. | 

In 1920, the demand for facilities became j so great 
that Congress authorized the use of government-owned 
stations for press messages and private commercial 
messages for a period of two years, the use to cease 
earlier if and when “privately owned and operated 
stations are capable of meeting the normal] commu¬ 
nications requirements.” (Public Resolution No. 48, 
06th Congress. 

On April 14, 1922, this right to use government sta¬ 
tions was extended by Congress until June ]30, 1925, 
with the exception of service to the Republic bf China, 
which was to be available only until January, 1924. 
Public Resolution No. 48, 67th Congress. On Febru¬ 
ary 28, 1925, a similar act further prolonged I the time 
to June 30, 1927. Public Resolution No. ;56, 68th 
Congress. 

Meanwhile, broadcasting had taken the American 
public by storm. It was first attempted in the fall of 
1920, when a Pittsburgh station broadcast election re¬ 
turns. One year later, November 7, 1921, the:first sta- 
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tion was licensed—KDKA at Pittsburgh. By 1926 
hundreds of stations were operating under licenses is¬ 
sued by the Department of Commerce in accordance 
with the provisions of the 1912 Act, which had been 
enacted when broadcasting was unknown and which 
by 1926 had become out of date. 

Congress had realized the necessity of a new radio 
act and started to work on one as early as January 11, 
1923, when Chairman White of the House Commit¬ 
tee introduced H. R. 13,773, 67th Congress. This bill 
was intended to provoke discussion. 

The next step was the introduction on February 12, 
1923, of House Resolution 548, requesting the Federal 
Trade Commission to make a report to the House on 
patents, contracts, leases and agreements having to 
do with radio apparatus and communication and ‘ 4 such 
other facts as may aid the House in determining what 
further legislation may be desirable.” This resolu¬ 
tion was adopted March 3, 1923, and the Trade Com¬ 
mission made its report on December 1 of that year. 

From 1923 to 1926, both the Senate and the House 
saw their respective committees hard at work on the 
problem and the introduction of numerous bills on the 
subject. (See Appendix—Legislative History Chart.) 

In 1926 came the breakdown in broadcasting regu¬ 
lation under the 1912 Act. A Chicago broadcaster de¬ 
clined to remain on the wave length assigned him by 
the Secretary of Commerce and jumped to another. A 
criminal prosecution followed and the judge held that 
the Secretary of Commerce (then the licensing author¬ 
ity) was without power to refuse licenses or assign 
wave lengths. United States v. Zenith Radio Corpora¬ 
tion, 12 F. (2d) 614. Questions of prior rights to the 
air arose, and on December 8, 1926, Congress limited 
the time for which radio licenses might be granted to 


i 
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not more than 90 days for a broadcasting station and 
not more than two years for any other classj This 
resolution also asserted the absolute control j of the 
United States in these words: 


“No original license or the renewal ofjan ex¬ 
isting license shall be granted after the date of 
the passage of this resolution unless thej appli¬ 
cant therefor shall execute in writing a waiver of 
any right or of any claim to any right, as ^gainst 
the United States, to any wave length or! to the 
use of the ether in radio transmission because of 
previous license to use the same or because of the 
use thereof.” * Public No. 47, 69th Congress. 


This resolution was an emergency act parsed to 
take care of the situation created by the Chicago de¬ 
cision. Immediately Congress went to work Ion the 
Act itself, which became law on February 23, 1927. 
Public No. 632, 69th Congress. 

To assist in framing the legislation Congress had 
before it the findings of fact submitted by the Trade 
Commission** on December 1, 1923; it had a wealth of 


* Section 11. Radio Act of 1927, provides in part: 

“(A) The station license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequencies or 
wave length designated in the license beyond the term thereof nor 
in any other manner than authorized therein.” 

** The Trade Commission report showed that— 

(1) Patents were being used to obtain a monopoly of the manufacture 
of radio apparatus. 

(2) The Radio Corporation of America would not sell its patented ap¬ 
paratus or license the use thereof to its ship-to-shore and shojre-to-ship 
competitors. 

(3) The courts were clogged with suits over the validity of thie patents 
held by the Radio Corporation and others. 

(4) The Radio Corporation had entered into exclusive traffic! arrange¬ 
ments for the handling of international communications wijth many 
foreign governments and with numerous private companies covering prac¬ 
tically all parts of the world, thus making it almost impossible for a 
competitor of the Radio Corporation to engage in international radio 
communications. 

(5) The Government had been forced to open its own services! for press 
and commercial uses in the field of international communicaticjns. 
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information collected over a period of four years at 
Committee Hearings; it had the views of Chairman 
White of the House Committee and Senator Dill of 
the Senate Committee, who unselfishlv had devoted 
practically all of their time over a period of years to 
the study of the problem; and it had (in its hearings) 
the views of the Government’s regulatory officials— 
the Secretary of Commerce, and his Solicitor, to whom 
he delegated wide powers of administration under the 
various acts and resolutions. 

A thorough examination of the legislative history 
discloses that the report of the Federal Trade Com¬ 
mission was fullv considered and that Section 13 of 
the Act was aimed primarily at the abuses disclosed in 
that report. In fact, the anti-monopoly provisions of 
the Act received as much attention as, if not more 
than, any other provisions. 

For the information of the court, attention is called 
to the fact that this appellant was also the appellant in 
Causes Nos. 5095, 5163, 5268 and 5269, which were de¬ 
cided by this court on March 2, 1931. Journal Com¬ 
pany v . Federal Radio Commission, 48 F. (2d) 461. 
In this connection, a review of the historv of Station 
WTMJ may prove helpful in the consideration of the 
question presented by this case. 

Station WTMJ is the successor of stations operating 
undej* different call letters and has a record of con¬ 
tinuous broadcasting service since the summer of 1922. 
This court can well take judicial notice of its record 
of good service, as brought out in Causes 5095, 5163, 
5268 and 5269 above mentioned. The court should 
also take judicial notice of the fact that notwithstand¬ 
ing its decision in those causes on March 2d last, spe¬ 
cifically directing the Federal Radio Commission to 
grant to this station relief which would restore to it a 
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service area defined by the court as, “Wisconsin, most 
of Michigan, portions of Minnesota, Iowa, Illinois and 
Indiana and ... a population of approximately 3,- 
500,000 persons,’’ no order has as yet been ehtered by 
the Commission to carry out the court’s maiidate. 

In order better to serve the people of Wisconsin, The 
Journal Company in 1930 filed an application |with the 
Federal Radio Commission for what is known as a 
clear channel with 50 kilowatts power and hours of 
operation unlimited. This application was fildd during 
the pendency before this court of Causes 5095, 5163, 
5268 and 5269, because it had become appareiit to The 
Journal Company that unless this court specifically 
directed the Commission, as requested in Causes 5095 
and 5163, to clear the 620 kilocycle channel of interfer¬ 
ing stations which made satisfactory operation there¬ 
on impossible, the only way The Journal Company 
could serve the people of Wisconsin to the frill extent 
of its ability was through the facility of a clear chan¬ 
nel—one on which no two stations are generally per¬ 
mitted to operate simultaneously. The cleaij channel 
of 870 kilocycles was selected and the application 
therefor was set down for hearing before the Chief 
Examiner of the Federal Radio Commission along 
with numerous other applications for high pbwer and 
clear channels. 

The respondents in the proceeding before the Com¬ 
mission were Stations WENR and WLS of j Chicago, 
which at that time shared the 870 kilocycle} channel 
with an equal division of hours of operation. These 
stations still share that channel. 

Station WENR, at the time The Journal Company 
filed its application for the 870 kilocycle channel, was 
owned and operated by the Great Lakes Broadcasting 
Company, an Illinois corporation, and authorized to 
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broadcast one-half time on said frequency of 870 kilo¬ 
cycles with 50 kilowatts power. Station WLS was 
owned and operated by the Agricultural Broadcasting 
Company, likewise an Illinois corporation, and author¬ 
ized to broadcast one-half time on 870 kilocycles with 
• >ower of 5 kilowatts. Following the hearing before 
the Examiner and before argument was heard by the 
Commission, and before decision was reached by the 
Commission on the application of The Journal Com¬ 
pany, one of the interveners in this present proceeding, 
the National Broadcasting Company, leased Station 
WENR for a period of years, with an obligation on 
its part to purchase the said station at the end of 
the lease period from the Great Lakes Broadcasting 
Company. The Commission, without giving appellant 
notice or opportunity to be heard, authorized the trans¬ 
fer of the license of Station WE NR from the Great 
Lakes Broadcasting Company to the National Broad¬ 
casting Company. The consideration for the lease 
and purchase was approximately one million dollars 
($1,000,000). (R. 73.) 

Likewise, while the application of The Journal Com¬ 
pany was still pending before the Commission, the 
Commission authorized a change in the status of Sta¬ 
tion WLS. Without notice to the appellant, the Com¬ 
mission modified the license of Station WLS so as to 
permit that station to increase its operating power 
from 5 kilowatts to 50 kilowatts and to use the trans¬ 
mitter of Station WENR for the broadcasting of its 
programs, under an agreement between the Agricul¬ 
tural Broadcasting Company, owner, operator and 
licensee of Station WLS, and the National Broadcast¬ 
ing Company, lessee, future owner, operator and li¬ 
censee of Station WENR. This agreement granted 
to Station WLS the use of the WENR transmitter in 
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consideration of the relinquishment by Station WLS 
of certain hours on the air. By reason of this agree¬ 
ment The Journal Company believes that the National 
Broadcasting Company, licensee and operator of Sta¬ 
tion WENR, has become the practical operator of Sta¬ 
tion WLS. It is pertinent to point out that tljie action 
of the Commission in licensing Station WL$ to use 
50 kilowatts power through the instrumentality of the 
WENR facilities was not taken until afters Station 
WLS had forfeited a construction permit authorizing 
it to build a 50 kilowatt transmitter of its oVn. The 
permit was forfeited by reason of the station’^ failure 
to comply with the terms thereof as laid down by the 
Commission. 

Insofar as Stations WENR and WLS are concerned, 
for the purposes of this proceeding, the court hot only 
can but should take judicial notice of the controversy 
between those stations which was adjudicated by this 
court in Cause No. 4900, Great Lakes Broadcasting 
Company v. Federal Radio Commission and i?oliva v. 
Federal Radio Commission, and No. 4902, Agricultural 
Broadcasting Company v. Federal Radio Commission, 
both decided on January 6, 1930, 37 F. (2d) 9|93. 

i 

vii. ! 

CONTENTIONS OF APPELLANT 

I 

The appellant contends that: 

(1) ‘ 4 Radio communication’’ includes bf)th the 
transmission and reception of radio signals land the 
“svstem” bv which thev are transmitted and received; 
and vacuum tubes are an essential element | in such 
“system”; 

(2) The word “guilty”, as used in Section 13 of the 
Radio Act, applies to both civil and criminal viola¬ 
tions ; 
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(3) A final judgment, in a proceeding brought by a 
private party under the Clayton Act, holding that the 
acts of the defendant substantially lessened competi¬ 
tion and tended to create a monopoly in violation of 
Section 3 of the Clayton Act is the type of judgment 
contemplated by Section 13 of the Radio Act; 

(4) The application of Section 13 cannot be avoided 
on the ground of hardship or lack of due process; and 

(5) The decision of the Federal Radio Commission 
is supported neither by the law nor by the facts. 

VIII. 

STATUTES INVOLVED 

The statutes primarily involved are the Radio Act of 
1927, as amended, Section 13, and the Clayton Act, 
Section 3. 

Section 13 of the Radio Act (47 U. S. C. A. Sec. 93) 
provides: 

“The licensing authority is hereby directed to 
refuse a station license and/or the permit herein¬ 
after required for the construction of a station to 
any person, firm, company, or corporation, or any 
subsidiary thereof, which has been finally ad¬ 
judged guilty by a Federal court of unlawfully 
monopolizing or attempting unlawfully to monopo¬ 
lize, after this Act takes effect, radio communica¬ 
tion, directly or indirectly, through the control of 
the manufacture or sale of radio apparatus, 
through exclusive traffic arrangements, or by any 
other means or to have been using unfair methods 
of competition. The granting of a license shall 
not estop the United States or any person ag¬ 
grieved from proceeding against such person, firm, 
company, or corporation for violating the law 
against unfair methods of competition or for a 
violation of the law against unlawful restraints 
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i 

i 

i 

i 

; 


and monopolies and/or combinations, contracts, or 
agreements in restraint of trade, or from institut¬ 
ing proceedings for the dissolution of sitch firm, 
company, or corporation.” 

| 

Section 3 of the Clayton Act (15 U. S. C. A. Sec. 14), 
so far as here pertinent, provides: 

i 

i 

“It shall be unlawful ... to lease or;make a 
sale or contract for sale of goods, . . . whether 
patented or unpatented, ... on the condition, 
agreement or understanding that the lessee or 
purchaser thereof shall not use or deal in the 
goods ... of a competitor or competitors of the 
lessor or seller, where the effect of such lease, sale, 
or contract for sale or such condition, agreement 
or understanding may be to substantially lessen 
competition or tend to create a monopoly in any 
line of commerce .’ 9 

i 

i 

Where consideration is given to other sections of 
the Kadio and Clayton Acts, and to the Sheridan and 
Federal Trade Commission Acts, the pertinent pro¬ 
visions of the particular section will, where neces¬ 
sary or advisable, be quoted in connection With the 
argument. 

IX. | 

i 

ARGUMENT 

! 

Point 1. “Radio Communication” includes both the 
transmission and reception of radio signals and the 
“system” by which they are transmitted and re¬ 
ceived; and vacuum tubes are an essential element in 
such “system”. i 

Radio communication, as it is now known, is one of 
the newest forms of communication. It is but little 


i 


i 

I 
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more than a quarter of a century old and its really 
great development in commercial fields has taken place 
within the last decade. To have communication there 
must be both the transmission and the reception of sig¬ 
nals. If there be no reception, the signals are dissi¬ 
pated into space and there is no communication, and 
if there be no transmission there can be no reception, 

however efficient the receiver mav be. The science is 

* 

divided into various fields, such as broadcasting, point- 
to-point communications, ship-to-shore and shore-to- 
ship communications, and television, the last of which 
is the transmission and reception of pictures by radio 
and is still in an experimental stage of development. 
The appellant is interested only in the broadcasting 
branch of the field of radio communication. The in¬ 
terveners, on the other hand, are interested in all of 
the fields, including that of the manufacture of radio 
apparatus. 

Radio communication is defined in Section 31 of the 
Radio Act of 1927, as amended, thus: 

“Sec. 31. The expression ‘radio communica¬ 
tion’ or ‘radio communications’ wherever used in 
this Act means any intelligence, message, signal, 
power, pictures, or communication of any nature 
transferred by electrical energy from one point 
to another without the aid of any wire connecting 
the points from and at which the electrical energy 
is sent or received and anv svstem by means of 
which such transfer of energv is effected.” 

1 , . 
It is important to note that this definition of “radio 

communication” includes (a) “any intelligence . . . 
transferred by electrical energy from one point to an¬ 
other without the aid of any wire connecting the 
points” and (b) “any system by means of which such 
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transfer of energy is effected .” (Emphasis supplied.) 

The accepted meaning of the word “system!” is 4 4 an 
aggregation or assemblage of objects united: by some 
form of regular interaction or interdependence.” 
(Webster’s International Dictionary.) Therefore, any¬ 
thing which affects or effects * 4 directly or indirectly” 
any “system” whereby electrical energy is transferred 
from one point to another without the aid of any wire 
connecting the points must come within the j purview 
of Section 13. j 

Proof that Congress intended to include j vacuum 
tubes when it employed the phrase “radio communi¬ 
cation” is found in the language immediately follow¬ 
ing that phrase in Section 13: 

i 

“ . . . directly or indirectly, through jtlie con¬ 
trol of the manufacture or sale of radio appa¬ 
ratus, through exclusive traffic arrangements, or 

bv anv other means ...” 

•/ * 

It leaves no doubt but that “radio communication” 
was meant to comprehend radio apparatus, j If this 
be not true how could there be a monopoly of radio 
communication “through the control of the manufac¬ 
ture or sale of radio apparatus”? 

The legislative history of Section 13 furnishes still 
further evidence of the Congressional intention to in¬ 
clude a monopoly of apparatus. (See Appendix — 
chart giving the legislative history of the anti¬ 
trust provisions of the Radio Act.) On jMay 8, 
1926, Report No. 772 was submitted by the Senate 
Committee on Interstate Commerce to accompany H. 
R. 9971 (which became the Radio Act of 1927) and had 
this to say relative to Section 2 (G) (present jSection 
13): 


i 

i 
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“The Commission is prohibited from granting 
a license to any applicant who has been convicted 
of monopolizing or attempting to monopolize the 
radio business.” (Emphasis supplied.) 

This clearly shows an intention to have the anti-mo¬ 
nopoly provision cover each and every phase of radio 
communication. 

It is admitted by all of the parties in this case that 
there cannot be reception of radio signals without a 
receiving set, and that a modern receiving set cannot 
receive such signals unless it is equipped with so- 
called vacuum tubes. Likewise, there cannot bo 
transmission of radio signals without transmitters, 
and transmitters cannot transmit without the use of 
vacuum tubes. In other words, the one vital organ 
of both the transmitter and the receiver is the vacuum 
tube and a monopoly of vacuum tubes is equivalent to 
a monopoly of the transmission and the reception of 
radio communications. The Radio Corporation of 
America, in its petition to the Supreme Court of the 
United States for a writ of certiorari to bring about a 
review of the decision of the District Court of Dela- 
ware admitted that without a vacuum tube a radio re¬ 
ceiving set is not a set at all.* 

The courts have also recognized this fact. In Sta¬ 
tion WBT, Inc. v. Poidnot, Sheriff , 46 F. (2d) 671, the 
District Court for the Eastern District of South Caro¬ 
lina said (p. 675): 


*The petition stated (p. 12): 

“A radio set without tubes is not a ‘set’ at all. Without tubes 
one cannot ‘make’ the patented radio receiving set within the 
meaning of the patent laws. Xo set is complete or useable and the 
electric currents cannot flow through it until the tubes are made a 
part of the mechanism.’’ 
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“The receiving sets . . . are essential to the 
reception of the communications. ... In other 
words, the receiving sets are absolutely Essential 
instrumentalities of the interstate commerce in 
which the plaintiff is engaged.” 

| 

Thus in radio communication there are several es¬ 
sential elements. One is the personal transmitter of 
the signal, another is the mechanical transmitter 
through which the signal is sent out, a third is the re¬ 
ceiving set on which the signal is received, and a fourth 
is the individual who operates the receiving set by 
which the signal is received. No one of the four in¬ 
strumentalities of interstate commerce can function 
in either the transmission or the reception of radio 
signals without the use of vacuum tubes, whi^h tubes 
are the vital element of radio communication, j There¬ 
fore, a monopoly of the manufacture and distribution 
of vacuum tubes is equivalent to a monopoly 6f radio 
communication, however it may be enforced,! benefi- 
centlv or otherwise. 

From the foregoing considerations it is apparent 
not onlv that the intention of Congress was broadlv 
inclusive, but also that the logical meaning and the 
judicial interpretation of the phrase “radio communi¬ 
cation” brings vacuum tubes within the purjview of 
Section 13. 

i 

i 

Point 2. The word “guilty”, as used in Section 13 of 
the Radio Act, applies both to civil and to criminal 
violations. 

| 

It has been contended that the use of thq word 
“guilty” in Section 13 limits the application! of the 
mandatory refusal provision to criminal violations, 
whereas Section 3 is a civil enactment. Of course, if 
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this be true the final judgment of the District Court 
holding that the Radio Corporation violated Section 3 
of the Clayton Act would not preclude the Federal 
Radio Commission from issuing licenses to it or its 
subsidiaries. However, in construing a statute, the 
ordinary and natural meaning must be given to the 
words used unless it is plain that Congress intended 
otherwise. Treat v. White, 181 IT. S. 264, 268, 45 L. ed. 
853, 854. The ordinary meaning of the word “guilty” 
implies merely a violation of law—the commission of 
an act or omission of a dutv under circumstances which 

A' 

render the commission or omission unlawful. The 
mere illegality of the act, whether it be a civil or crim¬ 
inal violation, warrants the use of the term “guilty.” 
The courts have often held that the term does not 
necessarily imply criminality. Jesse v. State of Mis¬ 
sissippi, 28 Miss. (6 Cushman) 100, 110; Kader v. 
State, 172 Wis. 141, 146; Sirk v. Marion Street Rail¬ 
way Co., 11 Ind. App. 680, 39 X. E. 421. 

The case of Pictorial Review Co. v. Curtis Publish¬ 
ing Co., 255 Fed. 206, was almost identical with that 
brought against the Radio Corporation in the Delaware 
Court in that it was a suit in equity by a private party 
to enjoin the alleged violation of Section 3 of the Clay¬ 
ton Act. The Court stated (p. 209): 

“. . . the defendant, in insisting upon main¬ 
taining the integrity of its system is not, in my 
opinion, guilty of unfair trade ...” (Emphasis 
supplied.) 

The unfair trade complained of was in no sense crim¬ 
inal but was merely that unfair trade which might 
“substantially lessen competition or tend to create a 
monopoly in any line of commerce.” 
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At common law, the application of the term “guilty” 
to violations of a civil, as well as of a criminal, char¬ 
acter, is seen in its use in the plea of “not guiilty” in 
actions on the case, including actions of slander and 
libel, in actions in trover, and also in actions !of tres¬ 
pass, in no one of which actions is there necessarily 
involved any element of criminality. (See Chitty on 
Pleading, Chapter YIT, “Of Pleas in Bar”.) j 
Further evidence that the word “guilty”, asjused in 
Section 13, was intended to refer both to criminal and 
civil violations is found in Sections 14 and 15 of the 
Radio Act of 1927. Section 14 provides: j 

“Any station license shall be revoked! bv the 
Commission . . . whenever the Interstate Com¬ 
merce Commission, or any other Federal body, in 
the exercise of authority conferred upon it hy law, 
shall find and shall certify to the Commission . . . 
that any licensee has made any unjust and unreas¬ 
onable charge, or has been guilty of any discrim¬ 
ination, either as to charge or as to service . . .” 
(Emphasis supplied.) 

Obviously, the word “guilty” is used in its broadest 
sense to include both civil and criminal violations. As 
a matter of fact, its application is not limited t6 viola¬ 
tions under the antitrust laws, but applies to “any 
discrimination, either as to charge or as to service”. 
Section 15 provides that— 

i 

i 

“ . . . Whenever in any suit, action or proceed¬ 
ing, civil or criminal , . . . any licensee shall be 
found guilty of the violation of the provisions of 
such laws or any of them, the court, in addition to 
the penalties imposed by said laws, may adjudge 
. . . that the license of such licensee shall j . . be 
revoked and that all rights under such license shall 
thereupon cease ...” (Emphasis supplied.) 

j 

i 
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Here Congress specifically refers to “civil or criminal” 
actions and applies the term “guilty” to a licensee 
found to have violated the law, regardless of the na¬ 
ture of the proceeding, and regardless of the provision 
of the law involved. 

It must, therefore, be concluded that the word 

“guiltv” as used in Section 13 has the same broad and 

usual meaning as implied by its use in Sections 14 and 

15 and as indicated by the court in Pictorial Review 

Co. v. Curtis Publishing Co., supra, where it referred 

onlv to Section 3 of the Clayton Act. 

* * 

j 

Point 3. A final judgment, in a proceeding brought 
by a private party under the Clayton Act, holding 
that the acts of the defendant substantially lessened 
competition and tended to create a monopoly in viola¬ 
tion of Section 3 of the Clayton Act is the type of 
judgment contemplated by Section 13 of the Radio Act. 

The Radio Corporation of America, the parent com¬ 
pany of the interveners, holds no licenses from the 
Federal Radio Commission. However, it previously 
carried on the business now done bv the R. C. A. Vic- 

i 

tor Company * in the manufacture of tubes and receiv- 

*The R. C. A. Victor Company was organized to take over the talking 
machine business of the Victor Talking Machine Company, the radio 
receiving set sales business of the Radio Corporation of America, and the 
manufacturing activities, in the field of radio receiving instruments, of 
the General Electric Company and the Westinghouse Electric and Manu¬ 
facturing Company, which companies own 51% of the voting stock of the 
Radio Corporation. (R. 112.) 

The practices of the old Victor Company in using its patents in violation 
of law are discussed by Judge Augustus W. Hand in Victor Talking Ma¬ 
chine Company v. Straus, 222 Fed. 524. It is also interesting to note that 
on May 3.1918, a consent decree was entered in the United States District 
Court, Southern District of New York, perpetually enjoining the Victor 
Talking Machine Company from engaging in a combination in restraint 
of trade in talking machines, records, and appliances for use in connection 
therewith. 
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ing sets. In the proceeding for a preliminary injunc¬ 
tion before the District Court of Delaware, the plain¬ 
tiff averred that the objectionable contract j had re¬ 
sulted in the Radio Corporation monopolizing 95% of 
the total business in receiving sets for itsell and its 
licensees, whereas the Radio Corporation stated that 
its licensees and itself handled only about 70%. (R. 

162.) The court found that if the contract ivere up¬ 
held, it would 4 ‘make the monopoly of the defendant 
[R. C. A.] in the sale of radio tubes complete.’’ (R. 
167.) His findings of fact were sustained byj the Cir¬ 
cuit Court of Appeals, Third Circuit, which!also af¬ 
firmed his decision on the law. (R. 175.) 

As aforesaid, the Delaware proceeding was insti¬ 
tuted by a private party under Section 16 of t}ie Clay¬ 
ton Act (15 U. S. C. A. Sec. 26), which gives tb private 
parties a right to relief by injunction in any court of 
the United States “against threatened loss or; damage 
bv a violation of the antitrust laws” under the condi- 
tions and principles regulating the granting i of such 
relief by courts of equity. Duplex Printing Press Co. 
v. Peering , 254 U. S. 443. Thus, the right tc( injunc¬ 
tive relief against violations of the antitrust laws 
which had been theretofore limited to the Government 
under the Sherman Act, * was extended to individuals 
by Section 16 of the Clayton Act. Danville Local Union 
v. Danville Brick Co., 283 Fed. 909. It is, of; course, 
also true that only the Government can proceed under 
the Federal Trade Commission Act (15 U. S. C. A. 45), 

* On May 13. 1930, the United States brought a proceeding in equity 
in the Delaware District Court against the Radio Corporation and ten 
other companies alleging a combination and conspiracy in restraint of, 
and an attempt to monopolize and monopolization of, interstate trade 
and commerce in radio communication and apparatus in violation of 
the Sherman Act. and seeking an injunction and dissolution, j The case 
is still awaiting trial, the delay having been occasioned by a series of un¬ 
successful efforts on the part of the defendants to negotiate a settlement. 

i 

i 
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the only provision for the participation of a private 
party being* in Section 5, which permits a private 
party, in the discretion of the Commission, to inter¬ 
vene and appear in a proceeding before the Commis¬ 
sion.* 

It has been and probably will again be contended 
that, although “radio communication’’ and “guilty” 
as used in Section 13 of the Radio Act are sufficiently 
broad to embrace a civil judgment of violation of the 
anti-monopoly provisions of the Clayton Act with re¬ 
spect to radio apparatus, the proceeding contemplated 

is one by the Federal Government rather than by a 

* * 

private party. 

Insofar as it relates to actual and attempted monop¬ 
olies, Section 13 directs the Radio Commission to re¬ 
fuse a license: 

* At about the same time that the proceeding was instituted against 
the Radio Corporation by a private party under Section 16 of the Clayton 
Act. the Federal Trade Commission issued a complaint, dated May 23, 
1928, and bearing Docket No. 1529, against the Radio Corporation charg¬ 
ing it with a violation of Section 3 of the Clayton Act and also Section 5 
of the Federal Trade Commission Act through the enforcement of the 
same contract which was later condemned by the Delaware court. (Sec¬ 
tion 5 of the Trade Commission Act declares “unfair methods of competi¬ 
tion in commerce . . . unlawful/’ and directs and empowers the Federal 
Trade Commission to “prevent persons . . . from using unfair methods 
of competition.”) 

In its answer the Radio Corporation made the following surprising 
statement: 

“Respondent (R. C. A.) denies, however, that broadcast receiving 
sets containing the ‘licensed circuits’ hereinafter referred to were ever 
lawfully sold to the general public by anyone, except the respondent, 
prior to the time said license agreements were entered into in 1927. 
Respondent denies that tubes were lawfully supplied by anyone 
except the respondents for initial installation in such ‘licensed circuits/ 
Respondent denies that there ever was any lawful competition in 
supplying vacuum tubes for initial installation in such ‘licensed cir¬ 
cuits/ ” (Emphasis supplied.) 

After the final judgment of violation was rendered by the Delaware 
court, the Federal Trade Commission, on June 17. 1931, dismissed its 
complaint because of the “final disposition in the Federal courts of a case 
against the corporation involving the same subject matter as the Com¬ 
mission’s complaint.” 
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. . to any person, firm, company, j or cor¬ 
poration, or any subsidiary thereof, which has 
been finally adjudged guilty by a Federal court of 
unlawfully monopolizing or attempting tb unlaw¬ 
fully monopolize . . . radio communication, di¬ 
rectly or indirectly, through the control of the 
manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or by anjy other 
means . 




Insofar as it relates to unfair methods of competi¬ 
tion, Section 13 directs the Radio Commissions 

/ i 


i 

“. . . to refuse a station license . . . to any 
. . . corporation or any subsidiary thereof, which 
has been finally adjudged ... to have been using- 
unfair methods of competition.” 


Then we come to the last proviso of the section: 

i 

“The granting of a license shall not estop the 
United States or any person aggrieved from pro¬ 
ceeding against such person, firm, company or cor¬ 
poration for violating the law against unfair 
methods of competition or for a violation of the 
law against unlawful restraints and monopolies 
and/or combinations, contracts, or agreeihents in 
restraint of trade, or from instituting proceedings 
for the dissolution of such firm, company or cor¬ 
poration.” (Emphasis supplied.) 

Thus it can be seen that Section 13 not only directs 
the Radio Commission to refuse licenses to a corpora¬ 
tion which has been finally adjudged guilty of| unlaw¬ 
fully monopolizing or attempting unlawfully! to mo¬ 
nopolize radio communication or finally adjudged to 
have been using unfair methods of competition, but it 
specifically reserves to individuals those rights! of pro¬ 
cedure given to them under the Clayton Act to re- 
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strain such violations of the law and to collect dam¬ 
ages thereunder. No statute could be broader in its 
terms than this particular section of the Radio Act of 
1927. In other words, Congress, when it phrased the 
section, not only directed the Commission to refuse a 
license in the event that a final judgment was entered 
holding a licensee guilty of violating the laws against 
monopolies or attempts at monopoly or unfair methods 
of competition, but it reserved to the individual, as 
well as to the Government, the right to proceed 
against such corporations or parties even though the 
Commission had granted a license in advance of the 
proceeding. 

Regardless of how narrow a construction is placed 
upon Section 13, there can be no question but that it 
aims to prevent a monopoly in radio communication 
by prohibiting any method whereby a monopoly may 
be established: (1) “directly or indirectly,” (2) 
“through the control of the manufacture or sale of 
radio apparatus,” (3) “through exclusive traffic ar¬ 
rangements,” or (4) “by any other means.” It has 
already been shown that the phrase “radio communi¬ 
cation” includes radio vacuum tubes and that, per¬ 
force, the finding of the court that there was a monop¬ 
oly or attempted monopoly in such tubes constituted a 
finding that there was a monopoly of radio communica¬ 
tion, inasmuch as the law recognizes no degree of il¬ 
legal monopoly, and therefore, any monopoly which is 
illegal must be considered an objectionable and unfair 
method of doing business, and directly in violation of 
the further precautionary provisions of Section 13. 

In addition to the above, Section 13 also directs the 
refusal of a license to a person who has been finally 
adjudged “to have been using unfair methods of com¬ 
petition.” It might be argued that such a judgment 
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need not necessarily be in the field of radio, but such 
an argument is not necessary in view of the j facts in 
this case. However, it is clear that a monopoly is in 
itself an unfair method of competition although, ob¬ 
viously, there may be an unfair method of competition 
without a monopoly. 

In Pictorial Review Co. v. Curtis Publishing Co., 
supra, which involved an alleged violation of jthe anti- 
monopoly provision of Section 3 of the Clayton Act, 
the court used the phrase “unfair trade” to; refer to 
the alleged monopoly (p. 209): 

“The defendant ... is not in my opinion guilty 
of unfair trade. On the contrary, the complainant 
... is engaging in unfair trade.’ 7 (Emphasis 
supplied.) 

| 

It is thus seen that a contract which substantially 
lessens competition or tends to create a monopoly un¬ 
der the Clayton Act is an unfair method of competi¬ 
tion, such as Section 13 of the Radio Act specifically 
condemns. 

In an obvious effort to avoid the mandatory refusal 
provision of Section 13 of the Radio Act, the inter¬ 
veners, in the hearing before the Radio Commission, 
contended that the judgment against the Radio Cor¬ 
poration was not that contemplated by Section 13, but 
was such a judgment as Congress contemplated in 
Section 15, and that if the court had wanted to in¬ 
clude in its judgment an order revoking the licenses of 
the Radio Corporation it could have done so, jbut hav¬ 
ing failed in this respect, the Commission isj without 
authority to refuse licenses under the provisions of 
Section 13. 
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Section 15 provides: 

“All laws of the United States relating to un¬ 
lawful restraints and monopolies and to combina¬ 
tions, contracts, or agreements in restraint of 
trade are hereby declared to be applicable to the 
manufacture and sale of and to trade in radio ap¬ 
paratus and devices entering into or affecting in¬ 
terstate or foreign commerce and to interstate or 
foreign radio communications. Whenever in any 
suit, action, or proceeding, civil or criminal, 
brought under the provisions of any of said 
laws or in any proceedings brought to en¬ 
force or to review findings and orders of the 
Federal Trade Commission or other governmental 
agency in respect of any matters as to which said 
commision or other governmental agency is by law 
authorized to act, any licensee shall be found 
guilty of the violation of the provisions of such 
laws, or any of them the court, in addition to the 
penalties imposed by said laws, may adjudge, 
order and/or decree that the license of such li¬ 
censee shall, as of the date the decree or judgment 
becomes hnallv effective or as of such other date 
as the said decree shall fix, be revoked and that all 
rights under such license shall thereupon cease: 
PROVIDED, however, That such licensee shall 
have the same right of appeal or review as is pro¬ 
vided by law in respect of other decrees and judg¬ 
ments of said court.’’ 

Section 15 thus adds to the penalties imposed by 
the anti-trust acts, including, of course, the Clayton 
Act, by authorizing the court to accompany its judg¬ 
ment with an order revoking the radio license of the 
defendant. Section 13, on the other hand, merely 
disqualifies certain parties from holding licenses is¬ 
sued by the Radio Commission. This latter fact is 
recognized and admitted by the Commission, as seen 
in one of the reasons given for holding the hearing 
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of June 15, 1931: “To determine whether or, not said 
applicant is eligible ” to receive a license. (R. 158.) 

However, Section 15, broad as it is, does ilot apply 
to subsidiaries of defendant corporations, unless, of 
course, they are before the court and are objects of 
the judgment, whereas Section 13 includes! subsidi¬ 
aries. This difference may lend some significance to 
the statement made before the Commission | that the 
Delaware court could have ordered the revocation of 
the licenses of the Radio Corporation. It! appears 
that when judgment was rendered on November 19, 
1929, the Radio Corporation held no radio\ licenses . 
R. C. A. Communications, Inc., was organized on 
January 3, 1929 (R. 44), the day following the de¬ 
nial, by the Supreme Court of the United States, of 
the Radio Corporation’s petition for a wrijt of cer¬ 
tiorari to review the action of the Delaware! court in 
granting an interlocutory injunction. (R. 4.) The 
Radio Corporation transferred its licenses to R. C. A. 
Communications, Inc. (R. 52), and the latler com¬ 
menced operations on May 22, 1929 (R. 44). Inas¬ 
much as Section 15 does not include subsidiaries, a 
court order of revocation directed to the Radio Cor- 

i 

poration would have been futile. 

i 

It is admitted that in the absence of Section 13 a 

i 

court order revoking a license would not pstop the 
Radio Commission from issuing a new license Under 
such circumstances, however, an order of revocation 
might be entered under Section 15 on pne day 
and the Commission might grant a new license on 
the following day, thus completely nullifying the 
order of the court and defeating the purpose which 
Congress had in enacting Section 15. That Section 13 
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granting an interlocutory injunction. (R. 4.) The 
Radio Corporation transferred its licenses to|R. C. A. 
Communications, Inc. (R. 52), and the latter com¬ 
menced operations on May 22, 1929 (R. 44|). Inas¬ 
much as Section 15 does not include subsidiaries, a 
court order of revocation directed to the Rajdio Cor¬ 
poration would have been futile. 

It is admitted that in the absence of Section 13 a 
court order revoking a license would not dstop the 
Radio Commission from issuing a new license!. Under 
such circumstances, however, an order of revocation 
might be entered under Section 15 on one day 
and the Commission might grant a new license on 
the following day, thus completely nullifying the 
order of the court and defeating the purpose which 
Congress had in enacting Section 15. That Section 13 
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was intended absolutely to prevent the Radio Com¬ 
mission from doing such a thing, and that the section 
was intended to cover the same broad antitrust field 
as Section 15, is shown by the hearings on H. R. 5589 
(69th Congress), introduced by Mr. White of Maine 
on December 15, 1925. (See Appendix—Legislative 
History Chart.) Hearings were held on January 6, 
7, 14 and 15, 1926. After discussing Section 2 (C) 
(present Section 13), Hon. Stephen B. Davis, then 
Solicitor of the Department of Commerce, and one 
of the leading authorities on radio law, referred to 
the relation between that section and Section 2 (G) 
(present Section 15) as follows: 

“We have another anti-monopoly provision ap¬ 
pearing on page 11, section (G), which makes all 
provisions of the antitrust laws directly applicable 
to the manufacture and sale of radio apparatus. 
It also provides that, in any court proceeding 
where there is a finding of guilty, the license shall 
be revoked by the court. Then, under the terms 
of the previous section that I referred to, the Sec¬ 
retary would be without authority to grant a new 
license to that concern .’ 9 (Hearings, p. 28.) 

True, the section as finally passed merely authorizes 
the court to revoke the license in a proper case, but, 
as stated by Judge Davis, “the Secretary (now the 
Commission) would be without authority to grant a 
new licenses.” In other words, if, as above stated, 
in any suit brought under any of the antitrust laws 
the defendant be found guilty the court is authorized 
to revoke any radio license held bv the defendant, 
and upon such revocation the licensing authority is 
compelled by Section 13 to refuse to grant further 
licenses to such former licensee or its subsidiaries. 
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It is a matter of discretion with the court, j whereas 
it is mandatory as to the Commission. However, the 
mere fact that the court does not exercise itls discre- 

tion is no reason why the Commission should not do 

•/ 

its duty. If the judgment be one which may be ac¬ 
companied by an order of revocation, the Commission 
must refuse to renew the old license or to: grant a 
new one, as the case may be. 

i 

Toward the conclusion of the hearings Mjr. White 
made the following statement (Hearings, p. 203): 

i 

“I do not believe there is any disposition on the 
part of any member of the committee ndt to give 
authority io refuse a license to any persjon, or to 
any corporation, which, is violating the )antitrust 
laws of the United States. ...” (Emphjasis sup¬ 
plied.) 

j 

This statement clearly shows that Mr. White and his 
co-sponsors of the bill realized that they were authoriz¬ 
ing the granting of a valuable privilege in the form 
of a radio license and, particularly in view of f;he radio 
investigation of the Federal Trade Commission, which 
was at that time the subject of considerable pongres- 
sional discussion, they intended to withhold tjiat priv¬ 
ilege from any person or organization found to be vio¬ 
lating the antitrust laws. Whether the violation con¬ 
cerned the Sherman Act, the Clayton Act, or;the Fed¬ 
eral Trade Commission Act, did not matter ;j nor was 
the violation limited to criminal acts; nor did it mat¬ 
ter whether the proceeding was brought by the United 
States or by a private party; a judgment of Violation 
was sufficient. 


i 

i 
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i 
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Point 4. The Application of Section 13 cannot be 
avoided on the ground of hardship or lack of due 
process. 

It was argued before the Commission by counsel for 
the interveners, and undoubtedly it will be argued be¬ 
fore this Court, that the penalty incident to Section 
13 is extreme and excessive and without due process, 
and, therefore, unconstitutional. However, there is no 
penalty in Section 13. The penalty, if it be such, is in 
Section 15, which provides for the revocation of a li¬ 
cense. Section 13 merely disqualifies certain persons 
from holding licenses and directs that their applica¬ 
tions therefor be refused. The present proceeding is 
not based upon the action of the Commission to revoke 
an existing license, but it is a proceeding involving the 
right of the Commission to grant a license to a sub¬ 
sidiary of the Radio Corporation of America after that 
company has been held to have engaged in practices 
which substantially lessened competition and tended to 
create a monopoly in vacuum tubes in violation of Sec¬ 
tion 3 of the Clavton Act. It is neither the Commis- 
sion’s fault, the court’s fault, nor the appellant’s fault 
that the Radio Corporation of America disqualified 
itself and its subsidiaries from holding licenses under 
the terms of the Radio Act. 

During the hearing before the Federal Radio Com¬ 
mission the Radio Corporation introduced consider¬ 
able testimony intended to show the grave results 
which would follow a refusal to renew the licenses held 
by it and its subsidiaries. That this would take awav a 
channel for profit no one will deny. It was further 
stated that the company’s large investments would be 
reduced in value and that it would also be subject to 
suits for damages based upon contracts which could 
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not be fulfilled because of the discontinuance of the 
license privilege, notwithstanding the express provi¬ 
sion of Section 9 limiting licenses and renewals there¬ 
of to a period of 3 years for a broadcasting station 
and 5 years for any other station, and prohibiting 
any renewal more than 30 days prior to the expiration 
of the original license. 

R. C. A. Communications, Inc., one of the! subsidi¬ 
aries of the Radio Corporation was shown j to have 
entered into contracts for long periods of time varying 
from 5 to 25 years. (R. 46.) William A. Winterbot- 
tom, Vice President and General Manager of R. C. A. 
Communications, Inc., stated on cross-examination 
that these contracts contain no reference to the limita¬ 
tions imposed by the Radio Act (R. 53): 

| 

A. Many of them were made before tlie enact¬ 
ment of the Radio Act of 1927, and the formation 
of the Radio Commission and therefore, of course, 
contain no reference to that. 

Q. How about those that have been made since? 

A. I don’t believe there is any reference to the 
Federal Radio Commission. 


In other words, at least one official of a subsidiary of 
the Radio Corporation admits that the business of his 
company is operated without regard to the R&dio Act 
and that it enters into contracts for long periods of 
time without regard to the limitations of license peri¬ 
ods fixed bv the statute. 

* 

All persons coming within the jurisdiction of the 
Federal Radio Commission and, therefore, j relying 
upon the provisions of the Radio Act of 1927, as 
amended, together with the regulations of the Commis¬ 
sion pursuant thereto, must be held to realize that sta¬ 
tion licenses are granted only under certain conditions, 


i 
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are not available to certain persons, are for limited 
periods of time, and must be refused or may be re¬ 
voked under certain conditions. The Radio Corpora¬ 
tion must certainly have had knowledge of this situa¬ 
tion, or it at least must be charged with such knowl¬ 
edge, and the fact that it deliberately entered into 
contracts for a period of time greater than that for 
which licenses are granted without making any provi¬ 
sion for their abrogation in the event of a discontinu¬ 
ance of the license privilege, may be an indication of 
improvidence, or haste, or presumption, but it is cer¬ 
tainly no reason for the Commission to disregard its 
clear duty. The Radio Corporation must be assumed 
to have done business with its eyes open and can only 
blame itself if it did not take steps to protect its in¬ 
terests. Before it entered into contracts with such 
damaging possibilities was the time for it to realize 
the tremendous amount of its investment and its claim 
that the public was so dependent upon it. 

It is true that a statutory construction which will 
lead to absurd results will be avoided and, if possible, 
rejected, but the absurdity must be so gross as to shock 
the general moral or common sense. Holy Trinity 
Church v. U . S. 143 U. S. 457. But it is not true that a 
construction of a statute will be avoided or rejected 
merely because it will lead to hard and objectionable 
consequences. In fact, the Supreme Court has held 
that such consequences, even though they were not 
within the contemplation of the legislators, are not suf¬ 
ficient to depart from the otherwise plain intention of 
the statute, and that any remedy lies with the law¬ 
making authority and not with the courts. Crooks v. 
Harrelson et al., 282 U. S. 55, 75 L. ed. 50, 53. But, as 
already shown, Congress meant exactly what it said— 
that anyone found violating any of the antitrust laws 


i 


39 


in the general field of radio should he denied h license 
from the Federal Government—and the attitude of 
Congress in this regard must, therefore, be changed 
before the interveners can be saved from the applica¬ 
tion of Section 13 to the facts of their case merely on 
the ground that such application would cause | them to 
suffer very great hardship. 

It is difficult to understand in what respect tlje Radio 
Corporation of America and its subsidiaries liave not 
enjoyed due process of law in connection with their 
present predicament. The question of their violation 
of Section 3 of the Clayton Act was twice considered 
by the District Court of Delaware, once on a; prelim¬ 
inary motion and once on final hearing; it was simi¬ 
larly twice considered by the Circuit Court of appeals 
for the Third Circuit; and the Supreme Court of the 
United States twice considered and denied petitions 
for writs of certiorari. At all times the RacSlio Cor¬ 
poration knew that, as it admitted in the hearing be¬ 
fore the Radio Commission, the Federal court could 
have accompanied its adverse judgment with an order, 
as provided by Section 15 of the Radio Act, revoking 
its licenses. As already indicated, the Radio Corpora¬ 
tion should have known that the final judgment of the 
court, even though not accompanied by an brder of 
revocation of license, disqualified it and its ’subsidi¬ 
aries, under Section 13, from receiving further licenses 
from the Radio Commission. The determination of 
the facts which automatically disqualified j it was 
clearly due process because it was the action of a reg- 

ularlv constituted Federal Court in a case within its 
* 

jurisdiction. Ex parte Wall, 107 U. S. 265. See also 
Pennoyer v. Neff, 95 U. S. 714; Hurtado v. California, 
110 U. S. 516; Hovey v. Elliott, 167 U. S. 418j Need¬ 
less to say, there might not have been due process if 
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no court proceedings had been required, as in the case 
of the forerunners of Section 13 in the earlv radio bills 
(see Appendix—Legislative History Chart), or if a 
nisi prius decision were made the basis of refusing a 
license, but the requirement of a final adjudication by 
a Federal Court, and the actual proceedings had in 
connection with the allegation of monopoly in this case, 
certainly constitute due process of law to the very 
fullest extent. 

Although no further judicial or administrative ac¬ 
tion was necessary to disqualify the Radio Corporation 
and its subsidiaries from receiving licenses or permits, 
the Radio Commission, in accordance with the provi¬ 
sions of the Radio Act and the regulations of the Com¬ 
mission made pursuant thereto, set down for hearing 
the applications which had been filed by the Radio 
Corporation and its subsidiaries for a renewal of their 
licensed. In an effort to prevent such a hearing on the 
ground that the judgment of the Delaware Court was 
not th^ type of judgment contemplated by Section 13 
of the Radio Act, the Radio Corporation and its sub¬ 
sidiaries instituted injunctive proceedings in the Su¬ 
preme Court of the District of Columbia, which court, 
however, after extended argument by counsel, refused 
to enjoin the Commission from holding the proposed 
heariiig. The hearing was thereupon held. The Radio 
Corporation and its subsidiaries thus enjoyed due 
process of law as afforded by the Federal Radio Com¬ 
mission under legislative authority, as well as that due 
process provided by the Clayton Act and afforded by 
the District, Circuit and Supreme Courts. 
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Point 5. The decision of the Federal Radio Commis¬ 
sion is supported neither by the law nor by! the facts. 

j 

The decision of the Federal Radio Commission 
that the judgment of the Delaware court did not 
bring the Radio Corporation of America arid its sub¬ 
sidiaries within the purview of Section 13 a|nd render 
them ineligible to receive further licenses j from the 
Commission was supported by the joint opinion of 

I 

Commissioners Starbuek and Lafount (R. 1182) and 
the concurring opinion of Commissioner I Robinson 
(R. 186). Dissenting opinions were written by Com¬ 
missioners Sykes (R. 187) and Saltzman (R. 190). 

The opinion of Commissioners Starbuckj and La- 
fount is based upon an obviously erroneous inter¬ 
pretation of both the grammatical and substantive 
construction of Section 13. The opinion holds that 
Section 13 prohibits the issuance of a licerise 4 ‘only 
where the court has found the existence of a monop¬ 
oly in radio communication”. (R. 184.) j It loses 
sight of the fact that the clear language of the sec¬ 
tion absolutely divorces the phrase “to have been 
using unfair methods of competition” from the pro¬ 
vision relating to actual or attempted unlawful mo¬ 
nopoly. 

In other words, Commissioners Starljuck and 
Lafount would not apply Section 13 to a judgment 
condemning as unfair certain methods of competition 
unless such methods were at the same time con¬ 
demned as an actual or attempted monopoly in radio 
communication. Such a strained construction would 
naturally prevent the application of Sectibn 13 to 
any judgment merely holding the defendant guilty 
of “unfair methods of competition” in regard to any 

j 

i 
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instrumentality of radio communication. But such 
a construction cannot be permitted, especially in view 
of the plain intent of Congress, in order to save the 
subsidiaries of the Radio Corporation from the re¬ 
sult of the latter’s indiscretion. As stated by the 
Supreme Court in Crooks v. Harrelson, 282 U. S. 
55, 75 L. ed. 50, 53: 


“Courts have sometimes exercised a high de¬ 
gree of ingenuity in the effort to find justifica¬ 
tion for wrenching from the words of a statute a 
meaning which literally they did not bear in order 
to escape consequences thought to be absurd or to 
entail great hardship. But an application of the 
principle so nearly approaches the boundary be¬ 
tween the exercise of the judicial power and that 
of the legislative power as to call rather for great 
caution and circumspection in order to avoid 
usurpation of the latter. Monson v. Chester, 22 
Pick. 385, 387. It is not enough merely that hard 
and objectionable or absurd consequences, which 
probably were not within the contemplation of the 
framers, are produced by an act of legislation. 
Laws enacted with good intention, when put to 
the test, frequently, and to the surprise of the 
law maker himself, turn out to be mischievous, 
absurd or otherwise objectionable. But in such 
case the remedy lies with the law making au¬ 
thority, and not with the courts. See Re 
Alma Spinning Co. L. R. 16 Ch. Div. 681, 686, 
7 Eng. Rul. Cas. 589; Rex v. Commissioners of 
Navigation, 5 Ad. & El. 804, 816, 111 Eng. Re¬ 
print, 1370; Abiev v. Dale (1851) 20 L. J. C. P. 
N. j3. 33, 35. And see generallv Chung Fook v. 
White, 264 U. S. 443, 445, 68 ‘ L. ed. 781, 782, 
44 S. Ct. 361; Commissioner of Immigration v. 
Gottlieb, 265 U, S. 310, 313, 68 L. ed. 1031, 1033, 
44 S. Ct. 528.” 
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This statement is peculiarly applicable to the ef¬ 
fort of the Commission to avoid the force of Section 


13—an effort which is plainly legislative in its effect. 

As stated (R. 188) in the dissenting opinion of 
Commissioner Sykes, “If the phrase ‘to have been 
using unfair methods of competition’ immediately 
follows the words ‘finally adjudged’ then the gram¬ 
mar is correct. If the phrase follows ;the word 
‘guilty’ it should read ‘of using unfair n^ethods of 
competition.’ ” As the statute stands, the use of un¬ 
fair methods of competition is not confined to the 
phrase “radio communications”. Howevjer, as a 
matter of fact, as shown under Point I, supra, “radio 
communications” includes apparatus—any ifistrumen- 

i 

tality necessary for radio communication, so that even 
under the limited construction of Commissioners 
Sta-rbuck and Lafount, the finding of the Delaware 
court that the contract in question tended tp create a 
monopoly in radio vacuum tubes was equivalent to a 
finding that by such contract the Radio Corporation 
was “attempting to monopolize . . . radio com¬ 

munication”, at least “indirectly”, and j at least 
“through the control of the manufacture or sale of 
radio apparatus”. 

However, it may well be argued that Congress in¬ 
tended to prohibit the issuance of a licehse to an 


applicant, or its subsidiaries, which has been finally 
adjudged to be violating any of the antitrust laws 
regardless of the subject matter of the violation, the 
intent being to withhold any privilege within the gift 
of the United States from any applicant found to be 
violating any of the antitrust laws of the United 


States. Thus, as aforementioned, Chairman 


White of 
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the House Committee on the Merchant Marine and 
Fisheries, during the hearings held in January, 1926, 
on H. R. 5589, stated: 

“I do not believe there is any disposition on 
the part of any member of the committee not to 
give authority to refuse a license to any person, 
or to any corporation, which is violating the anti¬ 
trust laws of the United States ...” (Emphasis 
supplied.) 

Subsequently, on February 27, 1926, Report No. 404 
was submitted by the House Committee on the Mer¬ 
chant Marine and Fisheries to accompany H. R. 9108, 
which was the then pending radio bill, and contained 
the following statement relative to the anti-monopoly 
provision: 

“A license or renewal shall not hereafter be 
granted to any applicant who has been convicted 
in a Federal court of engaging in unlawful 
monopoly.” (Emphasis 'supplied.) 

There is no reference whatsoever to radio; the only 
concern of the legislators was the violation of the 
antitrust laws. They may have considered such a pro¬ 
vision an excellent indirect method of forcing radio 
companies to abide by the general antitrust laws by 
making the granting of a license privilege contingent 
upon observance of such laws. 

For the purpose of argument it may, neverthe¬ 
less, be admitted that the provisions of the Radio Act 
were to be limited to the radio industry. That they 
were not intended to be otherwise limited is shown by 
the previously mentioned report (No. 772) submitted 
on May 8, 1926, by the Senate Committee on Interstate 
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Commerce to accompany H. R. 9971, which bill later x 
became the Radio Act of 1927. This report made the 

following reference to the anti-monopoly provision: 

j 

4 4 The Commission is prohibited from granting 
a license to any applicant who has been] convicted 
of monopolizing or attempting to monopolize the 
radio business.” (Emphasis supplied.]) 

i 

It is thus seen that neither the House nor the Senate 

i 

committee contemplated any degree of limitation in 
the field of radio by the use of the phrase 4 4 radio 
communication” and, further, that it was the inten¬ 
tion to withhold the license privilege from]any appli¬ 
cant found to be violating any of the antitrust laws. 

In reality, therefore, it makes no difference whether 
or not the 44 unfair methods” mentioned in Section 13 
refer only to such methods when used in j connection 
with 44 radio communication”. The intention of Con¬ 
gress, the language used in the Radio Apt of 1927, 
and the decisions of the courts clearly iridicate that 
44 radio communication” comprehends tie various 
phases and elements thereof. (See Point] 1, supra.) 

As stated in the dissenting opinion of Commissioner 
Sykes, any violation of Section 3 of the Clayton Act 
is “per se an unfair method of competition” because 
such a violation is by the terms of the Act made un¬ 
lawful and, furthermore, it has been declared to be 
contrary to public policy. Commissioner Sykes, 
therefore, rightfully concludes (R. 189) j that 44 any 
contract which is unlawful and against] the public 
policy of the Nation, the effect of which] is 4 to sub¬ 
stantially lessen competition or tend tp create a 
monopoly’ is an unfair method of competition.” 

Commissioner Robinson, in his opinion concurring 


i 
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with Commissioners Starbuck and Lafount, apparently 
takes the position that the judgment of the Delaware 
court was not within the purview of Section 13 be¬ 
cause it did not use the exact language of the section. 
Commissioner Robinson did, however, indicate that 
the phrase “to have been using unfair methods of 
competition” was not confined to radio communica¬ 
tion, but that the latter phrase was to be considered 
in connection with actual or attempted monopolies. 
His principal objection appears to be that the Dela¬ 
ware court did not specifically adjudge “that the 
control of the sale of tubes effected a monopoliza¬ 
tion of radio communication or an attempt to mono¬ 
polize in that particular” or “that what it did ad¬ 
judge constituted an unfair method of competition.” 
(R. 187.) 

Obviously, Congress did not intend to specify, in 
Section 13, the exact phraseology that should be em¬ 
ployed in the final judgment of a Federal court in 
order to make the judgment an obstacle to the Com¬ 
mission’s issuance of a license to the defendant. The 
plain spirit of the section was to refuse a license 
privilege to any person violating the antitrust laws 
of the United States, especially as applied to instru¬ 
mentalities of radio communication. The Delaware 
court, in finding that the Radio Corporation had vio¬ 
lated Section 3 of the Clayton Act, used the language 
of that section and in its judgment said that the 
effect oi the contract in question was “to substan¬ 
tially lessen competition or tend to create a monopoly” 
in radio vacuum tubes. It is submitted that such a 
finding is equivalent to, if indeed not stronger than, a 

i 

mere finding that the contract in question constituted 
an unfair method of competition in the radio industry. 
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i 
i 

i 
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The opinion of Commissioners Starbuck| and La- 
fount 'states that “radio communication” a£ used in 
Section 13 does not include radio apparatus, prin¬ 
cipally because the “subject of monopolies! in radio 
apparatus, as such,” is dealt with in Section 15, which 
has “no concern with communication, as such.” (R. 
184, 185.) As indicated by the discussion oij the rela¬ 
tion between Sections 13 and 15 under Point 3, supra, 
this contention is wholly unsupported by the actual 
facts. 

Section 15 makes the antitrust, laws applicable to 
radio apparatus and devices and to radio communica¬ 
tions, whereas Section 13 prohibits the issuance of 
a license to any party adjudged guilty of actual or 
attempted monopoly of radio communication; by direct 
or indirect means, by the control of apparatus, by 
traffic arrangements, or by any other means, or ad¬ 
judged to have been using unfair methods of com¬ 
petition. For reasons already noted, the language of 
Section 13 comprehends each and every instrumen¬ 
tality of radio communication as well as communica¬ 
tion itself, and the relationship between Sections 13 
and 15 is such as to make their provisions equally 
broad. (See Point 3, supra.) 

Under Section 15 the court may, in its discretion, 
include in its judgment an order revoking any radio 
license held by the defendant, and thereupon the 
Commission is compelled, by Section 13, to! refuse to 
grant a license to the former licensee oi* its sub¬ 
sidiaries. Thus, in the present case it is japparent, 
and it was admitted before the Commission^ that the 
Delaware court could have ordered revocation of any 
licenses held by the Radio Corporation, although in 


i 
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this instance such an order would have been futile 
because of the prior transfer of the licenses. How¬ 
ever, there would then have been no question about 
the duty of the Commission under Section 13 to re¬ 
fuse to grant any licenses either to the Radio Cor¬ 
poration or to its subsidiaries. It is submitted that 
the mere absence of a court order of revocation does 
not relieve the Commission from the direction of 
Section 13 and give to it any discretion in the matter. 
In other words, as elsewhere stated, if the judgment 
be one which may be accompanied by an order of 
revocation, the Commission must refuse to renew the 
old license or to grant a new one, as the case may 
be. Otherwise grave inequalities might result: a 
licensee in one jurisdiction might be adjudged guilty 
of violating the antitrust laws and have its license 
revoked by the court and a new license refused by 
the Commission under the mandatory provision of 
Section 13, while a licensee in another jurisdiction 
might be found similarly guilty, but not have its 
license revoked bv the court, and be held bv the 
Commission still to be eligible to receive a license. 
Such a situation was certainly not contemplated by 
Congress. 

It is therefore submitted that the decision of the 
Commission is contrary to the facts and the law, and, 
furthermore, that it is legislative in its effect, and 
absolutelv void, in that it amounts to an exercise 

V 7 

of discretion in the face of a plainly mandatory 
statute. 
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CONCLUSION. 

i 

From the foregoing considerations it necessarily 

i 

follows that the Federal court judgment described in 
Section 13 of the Radio Act, and by that section made 

i 

a bar to the issuance of a radio license, includes a 
judgment rendered in a civil proceeding instituted by 
a private party and charging a violation of the anti¬ 
trust laws in connection with some instrumentality of 
radio communication; that the final judgment of the 
Delaware District Court against the Radio Corpora¬ 
tion of America is the type of judgment contemplated 
by Section 13, the application of which section can¬ 
not be avoided on the ground of hardship or lack of 
due process of law; and that, therefore, the Federal 
Radio Commission acted in violation of lawj in renew¬ 
ing the license of the National Broadcasting Company 
(a subsidiary of the Radio Corporation) for the 
operation of Station WENR, and its decision should 
be reversed. 

j 

Respectfully submitted, 

| 

Elisha Hanson, ! 

Ralph S. Fowle^i, 

Eliot C. Lovett,! 

729 Fifteenth Street, 
Washington, iD. C., 
Attorneys for Appellant. 
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67th CONGRESS 
H. R. 13773* 

(Air. 'White of Maine) 
January 11, 1923 


Sec. 2. (C) [Par. 3] The Secre¬ 

tary ot Commerce is hereby authorized 
to refuse a station license to any per¬ 
son, company, or corporation, or anv 
subsidiary thereof, which, in the judg¬ 
ment of the Secretary, is monopolizing 
or seeking to monopolize radio commu¬ 
nication, directly or indirectly, through 
the control of the manufacture or sale 
of radio apparatus or by any other 
means, i The granting of a license shall 
not estop the U nited States from prose¬ 
cuting such person, company, or corpo¬ 
ration for a violation of the law against 
monopolies or restraint of trade.” 


*Passed the House without amendment, 
January 31, 1923. 


Report 1416, submitted by the House 
Committee on the Merchant Marine and 
Fisheries on January 16, 1923, to accom¬ 
pany H. R. 13773, contained the following 
statement: 

“Apprehension has been expressed, 
and there, is evidence sufficient to raise 
the question in reasonable minds, that 
certain companies and interests have 


been endeavoring to establishing 


monopoly in wireless communication 

through control of the manufacture and 
sale of radio instruments, through con¬ 
tractual arrangements giving exclusive 
privileges in the transmission a*bcL 
change of messages ^Jtoongh other 
means. Your tee believes that 

tins ^ sub s bould l carefully inves- 

tlfir r ^ed and appropriate action consid- 
^ *ed at an early dat •. But the «om- 

—-—Tin»TiiTr>Mi V Of the 



67th CONGRESS 


H. R<?s. 54s 

(Mr. White of Maine) 
February 21, 1923 


“Resolved, That th% Federal Trade 
Commission be, and it is hereby, re¬ 
quested to investigate and to report to 
the House of Representatives at the 
convening of the Sixty-Jeighth Congress, 
or as soon thereafter* as practicable, 
the facts relating to (q) the ownership 
or patents covering radio apparatus 
used in interstate and/or foreign com¬ 
merce and to all assig^unents or other 
contracts concerning such patents; 
(b) contracts, leases, qr agreements in 
whatsoever torm the qame may be, or 
practices, the purpose, tendency, or 
effect of which is to cq^trol or restrict 
the .manufacture, sale, ; resale, or use 
within the United Stateg of such radio 
apparatus or to control or fix the price 
therefor; (c) contracts, • v ases, or agree¬ 
ments in whatsoever fo.^ru the same may 
be, or practices, the purpose, tendency, 
or effect of which is f 0 give exclusive 
rights or special privileges in the re¬ 
ception and transmission in interstate 
and/or foreign comme rce of messages 
by radio; and (d) suc?a other facts, as 
in the opinion of tho Commission, may 

aid the ^xouse cf Representatives in 
determining whether, [ a the f ore g 0 ing 

respc Ms or otherwise c*, n rhis or related 
subjects, the antitrust statutes of the 
United States have b e 0 n or are 

being violated by any Person, company, 
or corporation subject to the jurisdic¬ 
tion of the United Stat es . an d (e) such 
other facts as in tie op[ n ^on of the com¬ 
mission may aid the House in deter¬ 
mining what fur tier l&gisZ&tioxi may be I 

aulvi/s-a.t>le. * ’ * y j I 




68th CONGRESS 
H. R. 7357* 

(Air. White of Alaine) 
February 28, 1924 


“Sec. 2. (C) [Par. 3] The Secre¬ 

tary of Commerce is hereby directed 
to refuse a station license to any per¬ 
son, company, or corporation, or aiiy 
subsidiary thereof, which in his judg¬ 
ment is unlawfully monopolizing br 
seeking to unlawfully monopolize radio 
communication, directly or indirect^, 
through the control of the manufacture 
or sale of radio apparatus, through ex¬ 
clusive traffic arrangements , or by any 
other means. The granting of a license 
shall not estop the United States frqm 
prosecuting such person, company or 
corporation for a violation of the law 
against unlawful restraints and monop¬ 
olies and/or combinations, contracts, or 
agreements in restraint of trade.” 

“Sec. 2 . (G) All laws of the United 
States relating to unlawful restraints 
and monopolies and to combinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap¬ 
plicable to the manufacture and sdle 
of and to trade in radio apparatus aiad 
devices entering into or affecting inter¬ 
state or foreign commerce and to inter¬ 
state or foreign radio communication. 
AVhenever in any suit, action, or pro¬ 
ceeding, civil or criminal, brought un¬ 
der the provisions of any of said laivs 
or in any proceedings brought to en¬ 
force or to review findings and orders 
of the Federal Trade Commission jor 
other governmental agency in respect 
of any matters as to which said com¬ 
mission or other governmental agehcy 
is by la3£_ authorized to act, any licensee 

.••jBwft v - t _ i— - iv - violation 




68th C( 
S. 

(Air. Ho wet 
Alarch 


(This bill, whicl 
April 7, 1924, men 
of the ether to be t 
sion of the people 
and their Governn 
antitrust or similai 
next column for Ho 
ments including anl 


of this Congress to liiform itself as to 
the facts involved, and that it would 
be unwise in the extreme to propose 
illy considered legislation on so impor- 
0 tant a subject. Your committee* felt 
that it ought not to delay presenting 
to the House for action the important 
proposals contained in this bill, with 
respect to which the Members are in 
complete harmony. The bill is not, 
therefore, an antitrust statute. There 
are included in it, however, several 
provisions which it is believed will 
have a restraining influence upon those 
who otherwise might disregard public 
right and interest. It is specifically 
provided in section 2 of the bill that 
the Secretary of Commerce may refuse 
a license to any person or corporation 
which in his judgment is monopolizing 
radio communication. He is authorized 
with respect to licenses tor stations 
transmitting to foreign countries to 
impose any terms, conditions, or re¬ 
strictions which may be imposed with 
respect to cable landing licenses under 
the act of May 27, 1921. We have 
authorized the Secretary to revoke the 
license of any person or company which 
the Interstate Commerce Commission in 
the exercise of the authority conferred 
upon it finds has made any unjust and 
unreasonable charge or has made or 
prescribed any unjust and unreasonable 
regulation or practice with respect to 
the transmission of messages or ser¬ 
vice/ ’ (Emphasis supplied.) 


"This jaias adonted bv the 

House without opposition on March . 3, 
1923. The Federal Trade Commission in¬ 
vestigated the radio industry pursuant 
to the Resolution and reported to the 
House on December 1, 1923. (Report No. 

1686.) ; 

As a result of its investigation the Com¬ 
mission, of its own volition, < filed a com¬ 
plaint on January 26, 1924,! against the 
Radio Corporation of America, and 
others, charging them with using unfair 
methods of competition and with creating 
monopolies in the “manufacture, pur¬ 
chase, and sale, in interstate commerce, 
of radio devices and appr 'tus, and other 
electrical devices and ^ paratus, and in 
domestic and transoceanic radio commu¬ 
nication and broadcasting. . . .” 

On June 17, 1931, the Federal Trade 
Commission dismissed rs complaint be¬ 
cause of the “final disposition in the Fed¬ 
eral courts of a case against the corpora¬ 
tion [R. C. A.] involving the same subject 
matter as the Commission’s complaint.” 
See, Lord, Receiver v. Ridio Corporation 
of America, 35 F. (2d) 962; affirmed, 47 F. 
(2d) 606; certiorari denied, 283 U. S. 847. 


penalties imposed by said acts, may 
adjudge, order, or decree that the li¬ 
cense of such licensee shall, as of the 
date the decree or judgment becomes 
finally effective or as of such other 
date as the said decree shall fix, be re¬ 
voked and that all rights under such 
license shall thereupon cease: Provided, 
however, That such licensee shall have 
the same right of appeal or review as 
is provided by law in respect of other 
decrees and judgments of said court, 
and the provisions of said order, de¬ 
cree, or judgment revoking such license, 
shall not become effective until such 
appeal or review shall have been finally 
disposed of.” 


*This bill w^as not reported. 
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68th CONGRESS 

S. 2930* 

, ( A « amended and reported bv the House 


Committee on the Merchant Alar and 
f isheries, Report No. 719) 

May 13, 1924 


tarv S of n tC) lPar - The Secre- 
ary ot Commerce is hereby directed 

to refuse a station license and/or the 

permit hereinafter required for the con 

struction of a station to any orso 

farm, company, or corporation or an v 
subsidiary thereof, which -in hi/ J 

r p S” .4*3TSJSK 

ufacture or ^ i* c man- 

through exclusivt tl i adl ° a M Jaratus > 
or bv am- A trafilc arrangements, 

of a license ,l ei n meaus - The granting 

States or n.o 13 n0t esto P the United 
7 any person aanrieved from 

prosecuting such personXm comnanv 
or corporation vL ’ com Pan>, 

law against Li A Vlolatlon ot ' the 

monopoS a „T/f Vful f estraints a ^ 

tracts s aud /° r combinations, con- 
trade ’’ a * ree ments in restraint of 

States C 'reiatini ^ Ws ,P f tlle United 
and monopolies l ° aillawful restraints 
contracts P ' an< ^ to combinations, 
of trade o', agl ; eem « nts ^ restraint 
plicable to e / lereby declared to be ap- 
of and tn , ! e manufacture and sale 

devices entf ade ln radio apparatus and 
state or f ater . lng mto or affecting inter¬ 
state or ,• lei .® n commerce and to inter- 
Whenev *°r ei S n radio communications. 

ceedlnt any suit ’ action > or pro- 

din Q , civil or criminal, brought un¬ 
der the provisions of any of said laws 
or in _any proceedings brought under 
j» visions of any of said laws or 
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69th CONGRESS 
H. R. 5589* 

(Mr. White of Maine) 
December 15, 1P25 


“Sec. 2 . (C) [Par. 3J The Secre¬ 
tary of Commerce is hereby directed 
to refuse a station license and/or the 
permit hereinafter required for the con¬ 
struction of a station to any person, 
linn, company, or corpoiation, or any 
subsidiary thereof, which has been 
found guilty by any Federal court of 
unlawfuly monopili. nir or attempting 
to unlawfuly mono]: radio commu¬ 

nication, directly or indirectly, through 
the control of the manufacture or sale 
of radio apparatus, through exclusive 
traffic arrangements, or by any other 
means. The granting of a license shall 
not estop the United States or any per¬ 
son Aggrieved from prosecuting such 
person, firm, company, or corporation 
for a violation of the law against un¬ 
lawful restraints and monopolies and/or 
combinations, contracts, or agreements 
in restraint of trade.” 

“Sec. 2. (G) All laws of *’ie United 
States relating to restraints i 

and monopolies an- 2 ^ ^ ^mDinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap¬ 
plicable to the manufacture and sale 
of and to trade in radio apparatus and 
devices entering into or atfecting inter¬ 
state or foreign commerce and to inter¬ 
state or foreign radio communications. 
Whenever in any suit, action, or pro¬ 
ceeding, civil or criminal, brought un¬ 
der the provisions of any of said laws 
or in any proceedings brought under 

TBCU 


■ provioiono of any of said lawo or 


an y - prooccdingo brought to enforce 
or to review findings and. order® of the 
Federal Trade Commission or other 


69th CONGRESS 

i 

S. 1754* 

(Mr. Dill of Washington) 
December 1:6, 1925 


“( 6 ) [Par. 3] The Secretary of 
Commerce is hereby! directed to refuse 
a station license and / or — the — perm it 
hereinafter required for the -cons tr u c ¬ 


tion of a ' Station to I any person, firm, 
company, or corporation, or any sub¬ 
sidiary thereof, that \has been convicted 
in a court of the United States of un¬ 
lawfully monopolizing or attempting to 
unlawfull y monopolize radio communi¬ 
cation, directly or indirectly, through 
the control of'the manufacture or sale 


of radio apparatu s 


traffic arrangements, 


through- exclusive 


o r - b y any oth er 


moans. — The granting -e- f-a license ■ shah 

_ J. _J._- J. 1 . . TT_.iTcU-i. . . _ 


not-cstop the Unit e d^ S tat e s or an y per ¬ 
son aggrieved frorn^-prosecuting 3uch 


person, --- firm, company, or co r po r a t io n 
fo r a - viola t ion of the law against un¬ 


lawful restraints and monopolies and/o r 


combinations, contracts, - or—agrcements 


in— re s traint — of trade by any means 
whatsoever, and should any licensee be 
found guilty of violating the laws of 
tne United States relating to unlawful 
restraints and monopolies and combina¬ 
tions, contracts, or agreements in re¬ 
straint of trade, such licensee shall, as 
of the date the decree or judgment be¬ 
comes finally effective, or as of such 
other date as the said decree shall fix, 
be revoked and all rights under such 
license shall thereupon cease: Provided, 
however, That such 'licensee shall have 
the same right of appeal or review as 
is provided by law \n respect of other 
decrees and judgments of said court” 

* 1 (9) Aif Jaws of the United States 
relating to unlawful restraints and mo* 

n noolipq 
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matters as to which said commission 
or other governmental agency is by 
law authorized to act, any licensee shall 
be found guilty of the violation of the 
provisions of such ■ a c ts laws or any of 
them, the court, in addition to the pen¬ 
alties imposed by said -aets laws , may 
adjudge, order, or decree that the li¬ 
cense of such licensee shall, as of the 
date the decree or judgment becomes 

finallv effective or as of such other 
•» 

date as the said decree shall fix, be 
revoked and that all rights under such 
license shall thereupon cease: Provided, 
however, That such licensee shall have 
the same right of appeal or review as 
is provided by law in respect of other 
decrees and judgments of said court 
and th e provisions - o f-said o r d e r, - do 
c rcc , o r judgm e nt -re vokin gr guQh lieenoe, 
■ sha H—mrt— bec o me —e ffective — ui*td — such 
app e a l o r review e fndl have - been fin e l y 
■ disposed of.” 

“Sec. 4. It shall be unlawful for any 
person, firm, company, or corporation, 
in any manner or by any means, (a) 
to send or carry, or to cause to be sent 
or carried, from one State, Territory, 
or possession of the United States or 
the District of Columbia to any other 
State, Territory, or possession of the 
United States; or (b) to bring, or to 
cause to be brought, into the United 
States or into any of its Territories or 
possessions from any foreign country, 
any vacuum tubes or other radio ap¬ 
paratus or any of the parts of either, 
whether patented or unpatented, ac¬ 
companied or then or at any time af¬ 
fected or impressed by or with any con¬ 
dition, agreement, instruction, obliga¬ 
tion, or limitation, the purpose and/or 
effect of which is to fix the price at 
which the purchaser may resell the 
same, or to prohibit or restrict the 
parties by whom or the purposes for 
which said tubes and apparatus or the 
parts thereof may be used.” 


(See note in column at left) 


or other governmental agency is by law 
authorized to act, any licensee shall 
be found guilty of the violation of the 
provisions of such laws or any of them, 
the court, in addition to the penalties 
imposed by said laws, may adjudge, 
order and /or decree that the license 
of such licensee shall, as of the daU 
the decree or judgment becomes finally 
effective or as of such other date as 
the said decree shall fix, be revoked 
and that all rights unde: such, license 
shall thereupon cease: Provided, how¬ 
ever, That such licensee shall have the 
same right of appeal or review as is 
provided by law in respect of other 
decrees and judgments ol‘ said court.” 
. . .” 


*This bill was not reported. 

During the hearings held by the House 
Committee on the Merchant Marine and 
Fisheries on January 6 , 7, 14 and 15, 1926, 
the following references were made to the 
anti-monopoly provisions of H. R. 5589 
by Hon. Stephen B. Davis, Solicitor, De¬ 
partment of Commerce: 

“Beginning with line 9, on page 7, 
there is a provision that licenses shall 
be refused to any person or concern 
found guilty of monopolizing or attempt¬ 
ing to monopolize radio communication. 
That is a very’ stringent provision and 
would constitute, under this language, 
a perpetual bar as against the concern 
which has been so convicted.” (Hear¬ 
ings, p. 26.) 

“We have another antimonopoly pro¬ 
vision appearing on page 11 , section 
(G), which makes all previsions of the 
antitrust law directly applicable to the 
manufacture and sale of radio appara¬ 
tus. It also provides tha*, in any court 
proceeding where there is a finding of 
guilty, the license shall be revoked by 
the epurt. Then, under the terms of 
the previous section that I referred to, 
the Secretary would be without author¬ 
ity to grant a new license to that con¬ 
cern.” (p. 28.) 
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manufacture and sale of and to trade 
in radio apparatus and devices enter¬ 
ing into or affecting interstate or for¬ 
eign commerce r.nd to interstate or for- 
eign radio corrununicatidns. Whenever 
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*This bill was not repbrted. 
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Toward the conclusion of the hearings 
Mr. White, author of the bill, made the 
following statement (p.j 203): 

“I. do not believe there is any dis¬ 
position on the part jof any member of 
the committee not toi give authority to 
refuse a license to any person, or to 
any corporation, which is violating the 
antitrust laws of the United States. 

. . .” (Emphasis j supplied.) 
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REVISIONS OF THE RADIO ACT OF 1927 
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69th CONGRESS 

H. It. 9108* 

(Air. AY bite of Maine) 

February 9, 1926 

(Showing changes from 11. R. 5 58i)) 

I. See ; 7 , (°) [Par. 4J The Secre¬ 
tary of Commerce is hereby directed 
to refuse a station license and/or the 
permit hereinafter required for the con¬ 
struction ot a station to any person 
nraq company, or corporation, or any 
subsidiary thereof, which has been 
tound guilty by any Federal court of 
unlawfully monopolizing or attempting 
o unlawfully monopolize after this Act 
takes effect radio communication, di¬ 
rectly or indirectly, through the’con¬ 
trol of the manufacture or sale of ra¬ 
dio apparatus, through exclusive traffic 
arrangements, or by any other means 
‘ he granting of a license shall not 
estop the United States or any person 
aggrie\ed from prosecuting such per¬ 
son, firm, company, or corporation for 
a violation of the law against unlawful 
restraints and monopolies and/or com- 
bmations, contracts, or agreements in 
restraint of trade, or from instituting 
proceedings for the dissolution of such 
firm, company, or corporation.”' 

Sec. 2 (G) All laws of the United 

States relating to unlawful restraints 
and monopolies and to combinations 
contracts, or agreements in restraint 
°r tl ^ e are hereb >' declared to be ap- 
| P] ieabIe to the manufacture and sale 
of and to trade in radio apparatus and 
devices entering into or affecting inter 

' fw! ° r f ,? rei ? n eom meree and to inter- 
state or foreign radio communications 
Whenever in any suit, action, or pro- 
'{ elvi1 or criminal, brought P un- 

l t der the provisions of any of 


( 


or m 


any said laws 


69th CONGRESS 

H. R. 9971* 

(Mr. \\ liite of Maine) 
March 3, 1926 


“Sec. 2 . (C) [Par. 4] The Secre¬ 
tary of Commerce is hereby directed 
to ret use a station license and/or the 
permit hereinafter required for the con¬ 
st ruction of a station to any person, 
hrm, company, or corporation, or any 
subsidiary thereof, which has been 
tound guilty by any Federal court of 
unlawfully monopolizing or attempting 
to unlawfully monopolize after this Act- 
takes effect, radio communication, di¬ 
rectly or indirectly, through the con¬ 
trol of the manufacture or sale of ra¬ 
dio apparatus, through exclusive traffic 
arrangements, or by any other means. 
The granting, of a license shall not 
ostop the United States or any person 
aggrieved from prosecuting such per- 
s °Hy hrm, company, or corporation for 
a violation of the law against unlawful 
restraints and monopolies and/or com¬ 
binations, contracts, or agreements in 
restraint of trade, or from instituting 
proceedings for the dissolution of such 
nrn b company, or corporation.” 

“Sec. 2 . (G) All laws of the United 
States relating to unlawful restraints 
and monopolies and to combinations, 
contracts, or agreements in, restraint 
ot trade are hereby declared to be ap¬ 
plicable to the manufacture and sale 
°1 and to trade in radio apparatus and 
devices entering into or affecting inter¬ 
state or foreign commerce and to inter¬ 
state or foreign radio communications. 
Whenever in any suit, action, or pro¬ 
ceeding, civil or criminal, brought un¬ 
der Jhe provisions of any of said laws 

~ rflm joeoaiags, brought to on- 


or 


69th CONGRESS 
H. R. 9971 

(As passed by the House) 
March 15, 1926 


“Sec. 2. (C) [Par. 4] The Secre¬ 

tary of Commerce is hereby directed 
to refuse a station license and/or the 
permit hereinafter required for the con¬ 
struction of a station to any person, 
firm, company, or corporation, or any 
subsidiary thereof, which has been 
found guilty by any Federal court 
of unlawfully monopolizing or attempt¬ 
ing unlawfully to monopolize after this 
Act takes effect, radio communication, 
directly or indirectly, through the con¬ 
trol of the manufacture or sale of ra¬ 
dio apparatus, through exclusive traffic 
arrangements, or by any other means 
or to have been using unfair methods 
of com petit on. The granting of a li¬ 
cense shall not estop the United States 
or any person aggrieved from proceed¬ 
ing against such person, firm, company, 
or corporation for violating the law 
against unfair methods of competition 
or for a violation of the law against 
unlawful restraints and monopolies 
and/or combinations, contracts, or 
agreements in restraint of trade, or 
from instituting proceedings for the 
dissolution of such firm, company, or 
corporation.” 

“Sec. 2. (G) All laws of the United 
Slates relating to unlawful restraints 
and monopolies and to combinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap¬ 
plicable to the manufacture and sale 
of and to trade in radio apparatus and 
devices entering into or affecting inter¬ 
state or foreign commerce and to inter¬ 


sta te 
Whenej 




| 69th CONGRESS 
H. R. 9971* 

! 

(As amended by Senate Rep 
j May 8 , 1926 


“Sec. 2 . (G) The Ci 

hereby directed to refuse 
cenpe and/or the permit 
required for the construct: 
tioh to any person, firm, 
corporation, or subside 
which has been found gtj 
federal court of unlawfull 
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communication, directly 
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of the Federal Trade Commission or 
other governmental agency in respect 
of any matters as to which said com¬ 
mission or other governmental agency 
is by law authorized to act, any licensee 
^ shall be found guilty of the violation 
of the provisions of such laws or any 
of them, the court, in addition to the 
penalties imposed by said laws, may ad¬ 
judge, order, and/or decree that the 
license of such licensee shall, as of the 
date the decree or judgment becomes 
finallv effective or as of such other 
date as the said decree shall fix, be 
revoked and that all rights under such 
license shall thereupon cease: Provided, 
however, That such licensee shall have 
the same right of appeal or review as is 
provided by law in respect of other 
decrees and judgments of said court." 

“Sec. 4. It shall be unlawful for any 
person, firm, company, or corporation, 
in any manner or by any means, (a) 
to send or carry, or to cause to be sent 
or carried, from one State, Territory, 
or possession of the United States or 
the District of Columbia to any other 
State, Territory, or possession of the 
United States; or (b) to bring, or to 
cause to be brought, into the United 
States or into any of its Territories 
or possessions from any foreign coun¬ 
try, anv radib vacuum tubes or other 
radio apparatus or any of the parts 
of either, whether patented or unpat¬ 
ented, accompanied or then or at any 
time affected or impressed by or with 
any condition, agreement, instruction, 
obligation, or limitation, the purpose 
and/or effect of which is to fix the 
price at which the purchaser may re¬ 
sell the same, or to prohibit or restrict 
the parti j by whom or the purposes 
for which said tubes and apparatus or 
the pz.rts thereof may be used.” 

*This bill never passed the House. 
Report No. 404, submitted on Febru- 
' ry 27, 1926, by the House Committee on 
ie Merchant Marine and Fisheries to ac- 
Mioanv H. R. 9108, contained the fol- 
>wii£ statement relative to the anti-mo¬ 


or rue i^oaorni nracre —ccunnrsHnjn or 

other governmental agency in respect 
of anv matters as to which said com- 
mission or other governmental agency 
is bv law authorized to act, any licensee 
shall be found guilty of the violation 
of the provisions of such laws or any 
of them, the court, in addition to the 
penalties imposed by said laws, may 
adjudge, order, and/or decree that 
the license of such licensee shall, as 
of the date the decree or judgment be¬ 
comes finallv effective or as of such 
♦ 

other date as the said decree shall fix, 
be revoked and that all rights under 
such license shall thereupon cease: 
Provided, however, That such licensee 
shall have the same right of appeal or 
review as is provided by law in respect 
of other decrees and judgments of said 
court. 7 ’ 


*This bill was reported as introduced 
except for the omission of Section 4. (See 
next column for amendments by House.) 

Report No. 464, submitted on March 5, 
1926, by the House Committee on the 
Merchant Marine and Fisheries to ac¬ 
company H. R. 9971, merely called atten¬ 
tion to the substantial difference between 
it and H. R. 9108, namely, the omission 
of Section 4 directed against price-fixing. 
The report stated that this omission was 
due to the fact that the section covered 
patent rights and interstate commerce 
“over which two subjects the Committee 
on the Merchant Marine and Fisheries 
has no jurisdiction.” 


nopolv provisions: 

“A license or renewal shall not here¬ 
after be granted to applicant who has 
been convicted in Fedejral court of en¬ 
gaging in unlawful monopoly.” 


der the provisions of any of said laws or in any proceeding^ 

or in any proceedings brought to en- force or to review findi 

force or to review findings and orders of the Federal Trade 

of the Federal Trade Commission or other governmental agi 

other governmental agency in respect of any matters as to \ 
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mission or other governmental agency i$ by law authorized to ; 

is by law authorized to act, any licensee shall be found guilty ( 

shall be found guilty of the violation of the provisions of"sn 

of the provisions of such laws or any of them, the court, in 

of them, the court, in addition to the penalties imposed by < 

penalties imposed by said laws, may adjudge, order, and/or 

adjudge, order, and/or decree that the license of such licensee 

license of such licensee shall, as of the date the decree or jud 

date the decree or judgment becomes finally effective or as 

finally effective or as of such other dat e as sa id deer* 

date as the said decree shall fix, be ijevoked and that all ri< 

revoked and that all rights under such license shall thereupon c 

license shall thereupon cease: Provided, however, That such lice 

however, That such licensee shall have tihe same right of appe; 

the same right of appeal or review as is provided by law in i 

is provided by law in respect of other decrees and judgments 

decrees and judgments of said court.” 
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state Commerce to accomp 
contained the following r 
anti-monopoly provisions: 

| “The Commission is 
granting a license to an; 
has been convicted of i 
attempting to monopo 
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69th CONGRESS 
H. R. 9971 

(As amended and passed by the Senate) 

July 2, 1926 


“Sec. 2 (G) The Commission is 

hereby directed to refuse a station 
license and/ o y tho p e rmit hereinafter r e v 


rniiiMdii 


rdAiaiMayimimiVftii 


KHKI 


to any person, firm, company, or cor¬ 
poration, or any subsidiary thereof, 
which has been found guilty by any 
federal court of unlawfully monopoliz¬ 
ing or attempting unlawfully to monop¬ 
olize after this act takes effect radio 
communication, directly or indirectly, 
through the control of the manufacture 
or sale of radio apparatus, through 
exclusive traffic arrangements, or by 
any other means, or which has been 
using unfair methods of competition. 

“The granting of a license shall not 
estop the United States or any person 
aggrieved from proceeding against such 
person, firm, company, or corporation 
for violating the law against unfair 
methods of competition or for a viola¬ 
tion of the law against unlawful re¬ 
straints and monopolies and/or com¬ 
binations, contracts, or agreements in 
restraint of trade, or from instituting 
proceedings for the dissolution- of such 
firm, company, or corporation. ’ ’ 

“Sec. 2 (I) All laws of the United 
States relating to unlawful restraints 
and monopolies and to combinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap- 
plicable to the manufacture and sale 
of and to trade in radio apparatus and 
devices entering into or affecting inter¬ 
state or foreign commerce and to inter¬ 
state or foreign radio communications. 

Wkenev-er. in any t±uit, action, or pro¬ 
ceeding, civil or criminal, brought 
Apt- the provisions i of any —“ * ~ 




69th CONGRESS 
H. K. 9971 * 

(As recommended by the Conference 
Reports of the House and Senate 
Committees) 

January 31, 1927 


“Sec. 13. The licensing authority is 
hereby directed 1 to refuse a station li- 
cense and/or the permit hereinafter re¬ 
quired for the construction of a station 
to any person, 'firm, company, or cor¬ 
poration, or any subsidiary thereof, 
which has been finally adjudged guilty 
by a Federal court of unlawfully mo¬ 
nopolizing or attempting unlawfully to 
monopolize, after this act takes effect, 
radio communication, directly or indi¬ 
rectly, through the control of the man¬ 
ufacture or sale of radio apparatus, 
through exclusive traffic arrangements, 
or by any other means or to have been 
using unfair methods of competition. 
The granting of a license shall not 
estop the United States or any person 
aggrieved from proceeding against such 
person, firm, company, or corporation 
for violating the law against unfair 
methods of competition or for a viola¬ 
tion of the law against unlawful re¬ 
straints and monopolies and/or combi¬ 
nations, contracts, or agreements in re¬ 
straint of trade, or from instituting 
proceeding for the dissolution of such 
firm, company,! or corporation.” 

“Sec. 15. All laws of the United 
States relating to unlawful restraints 
and monopolies and to combinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap¬ 
plicable to the manufacture and sale 
of and to trade in radio apparatus and 
devices entering into or affecting inter¬ 
state or foreign commerce an£ to inter¬ 
state or foreign radio communications. 


69th CONGRESS 

! 

Radio Act of 1927 
(Public Act No. 6S2) \ 

Approved February 23, 1927 


“Sec. 13. The licensing authority is 
hereby directed to refuse a station li¬ 
cense and/or the permit hereinafter re¬ 
quired for the construction of a station 
to any person, firm, company,! or cor¬ 
poration, or any subsidiary ! thereof, 
which has been finally adjudged guilty 
by a Federal court of unlawfully mo¬ 
nopolizing or attempting unlawfully to 
monopolize, after this Act tak^s effect, 
radio communication, directly or indi¬ 
rectly, through the control of the man¬ 
ufacture or sale of radio apparatus, 
through exclusive traffic arrangements, 
or by any other means or to have been 
using unfair methods of competition. 
The granting of a license shall not 
estop the United States or ariy person 
aggrieved from proceeding against such 
person, firm, company, or corporation 
for violating the law against unfair 
methods of competition or foif a viola¬ 
tion of the law against unlawful re¬ 
straints and monopolies and/pr combi¬ 
nations, contracts, or agreements, in re¬ 
straint of trade, or from instituting 
proceeding for the dissolution off such 
firm, company, or corporation.’>V 
“Sec. 15. All laws of the Unused 
States relating to unlawful jrestraints 
and monopolies and to combinations, 
contracts, or agreements in restraint 
of trade are hereby declared to be ap¬ 
plicable to the manufacture! and sale 
of and to trade in radio apparatus and 
devices entering into or affecting inter¬ 
state or foreign commerce and to inter¬ 
state or foreign radio communications. 
Whenever in any suit, action, or pro- 
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force or to review findings and orders 
of the Federal Trade Commission or 
other governmental agency in respect 
of anv matters as to which said com- 

w 

mission or other governmental agency 

is by law authorized to act, anv licensee 

shall be found guilty of the violation 

of the provisions of such laws or any 

of them, the court, in addition to the 

penalties imposed by said laws, may 

adjudge, order, and/or decree that the 

license of such licensee shall, as of the 

date the decree or judgment becomes 

finally effective or as of such other 
% 

date as the said decree shall fix, be 
revoked and that all rights under such 
license shall thereupon cease: Provided, 
however, That such licensee shall have 
the same right of appeal or review as 
is provided by law in respect of other 
decrees and judgments of said court.” 




der the provisions of any of said laws 
or in any proceedings brought to en¬ 
force or to review findings and orders 
of the Federal Trade Commission or 
other governmental agency in respect 
of any matters as to which said com¬ 
mission or other governmental agency 
is bv law authorized to act, anv licensee 
shall be found guiltv of the, violation 
of the provisions of such laws or any 
of them, the court, in addition to the 
penalties imposed by said laws, may 
adjudge, order, and/or decree that the 
license of such licensee shall, as of the 
date the decree or judgment becomes 
finally effective or as of such other 
date as the said decree shall fix, be 
revoked and that all rights under such 
license shall thereupon cease: Provided, 
however, That such licensee shall have 
the same right of appeal or review as 
is provided by law in respect of other 
decrees and judgments of said court.” 


* Conference Report adopted by House 
Jan. 29, 1927. Cong. Rec., Vol. 68, p. 2580. 


or in a:i> proceedings broug] 
force or to review findings and orders 
of the Federal Trade Commission or 
other governmental agency ijn resx)ect 
of any matters as to which said com¬ 
mission or other governmental agency 
is by law authorized to act, any lice' ee 
shall be found guilty of the violation 
of the provisions of such laws oi 'any 
of them, the court, in addition to the 
penalties imposed by said laws, may 
adjudge, order, and/or decrele that the 
license of such licensee shall,’ as of the 
date the decree or judgment becomes 
finally effective or as of ^uch other 
date as the said decree shall fix, be 
revoked and that all rights tinder such 
license shall thereupon cease: Provided, 
however, That such licensee jshall have 
the same right of appeal or review as 
is provided by law in respept of other 
decrees and judgments of s^id court.” 
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In the Court of Appeals, District of 

Columbia 

i 

i 

i 

October Term, 1931 j 


No. 5446 j 

| 

The Journal Company, a Corporation, Appellant 

v. j 

i 

Federal Radio Commission, appellee. National 

i 

Broadcasting Company, Inc., a Corporation; 
R. C. A. Communications, Inc., a Corporation; 
Radiomarine Corporation of America, Inc., a 
Corporation; R. C. A. Victor Company, Inc., a 
Corporation; intervenors j 


BRIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 


I. STATEMENT OF THE CASE 

i 

This is an appeal from a decision of tlie Federal 
Radio Commission rendered on June 24, 1931, as 
a result of a hearing held by it on June 15, 1931. 
The hearing held was for the purposej of deter¬ 
mining whether or not the decree of the United 

i 

States District Court for the District of Delaware, 
rendered in the case of Lord, Receiver, v. Radio 




2 


Corporation of America (35 F. (2d) 962; R. 179), 

i 

and which subsequently became final, rendered 
Radio Corporation of America and its operating 
subsidiaries ineligible to receive instruments of 
authorization from the Commission due to the 
provisions of Section 13 of the Radio Act of 1927, 
as amended. 

Upon the hearing, certain licenses of each of the 
intervenors, namely, National Broadcasting Com¬ 
pany, Inc., RCA Communications, Inc., Radio- 
marine Corporation of America, and RCA-Victor 
Company, Inc., were designated for hearing and 
the appellant here was permitted to intervene 
because of its interest in the subject matter of the 
application of National Broadcasting Company, 
Inc., for renewal of its license to operate Station 
WENR. 

In the main the issues presented upon the hear¬ 
ing, the character of the Commission’s determina¬ 
tion, the identity and interest of the parties to the 
hearing, and the parties now before this Honor¬ 
able Court are sufficiently disclosed in the state¬ 
ments appearing in the briefs of appellant and of 
these intervenors as well as in the portion of this 
brief devoted to argument. Under the circum¬ 
stances we deem it unnecessary to repeat this 
matter here, but will restrict our statements to 
a matter which we consider as not sufficiently 
developed by the other briefs now before this 
Court. 
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Much of the evidence introduced by the operating 
subsidiaries of Radio Corporation of America 
(now interveners here) was designed to show the 
scope of their businesses and investments and the 
services now being rendered by them. This evi¬ 
dence w T as admitted not because any question of 
public interest, convenience, and necessity in the 
usual statutory sense was involved (R. 42) but 
because the intervenors here desired to challenge 
the constitutionality of Section 13 of the Radio Act 
of 1927 (44 Stat. 1162), if construed as applicable 
to them. While the Commission did not| regard 
itself as the proper tribunal to consider ahd pass 
upon constitutional questions, this evidence was 
permitted for the purpose of the record in the event 
of an appeal from an adverse decision of the Com¬ 
mission. It is our view that this evidence is perti¬ 
nent to that issue and that issue alone and will only 
become material here in the event that th£s Hon¬ 
orable Court determines that the Commission erred 
in its decision with respect to the construction and 
application of the statute in question. 


II. ABGUMENT 


While the questions presented here and the man¬ 
ner in which they arise are somewhat novel, noth¬ 
ing more or less than the construction and appli¬ 
cation of a statute to a state of facts, which is 
virtually agreed upon, is involved. 
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The statute in question is Section 13 of the 
Radio Act of 1927, which provides in part as 
follows: 

The licensing authority is hereby directed 
to refuse a station license and/or the permit 
hereinafter required for the construction 
of a station to any person, firm, company, or 
corporation, or any subsidiary thereof, 
which has been finally adjudged guilty by a 
Federal Court of unlawfully monopolizing 
or attempting unlawfully to monopolize, 
after this Act takes effect, radio communi¬ 
cation, directly or indirectly, through the 
control of the manufacture or sale of radio 
apparatus, through exclusive traffic arrange¬ 
ments, or bv anv other means or to have 
been using unfair methods of competition. 

The facts, in so far as they are material here, 
consist of a decree of the District Court of Dela¬ 
ware adjudging the Radio Corporation of Amer¬ 
ica (hereinafter referred to as “RCA”) to have 
violated Section 3 of the Act of Congress, ap¬ 
proved October 15,1914, and known as the Clayton 
Act (38 Stat. 731), and the further fact that the 
intervenors are subsidiaries of RCA (R. 144-155). 

A. The substantial requirements of section 13 

In so far as they are pertinent to a proper deter¬ 
mination of this controversy, the questions which 
arise concerning the construction and application 
of Section 13 can be reduced to two. First and at 
the veiy outset, we must consider the character of 


i 
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the determination which the Commission! is re- 

i 

quired to make in deciding whether or not h given 
applicant falls within the class of persons jprohib- 
ited from receiving instruments of authorization 
required by the Act in order to engage in interstate 
and foreign radio communication. Secondly, we 
must consider who falls within that prohibited 

class. ! 

j 

1. The character of the commission’s determination 

i 

I 

While the first question would appear to! be defi¬ 
nitely settled by the plain and unambiguous lan¬ 
guage of the Act itself, we find that throughout this 
proceeding contentions are made which wojuld only 
be proper in a case where the Commission is au¬ 
thorized to make an original determination with 

I 

respect to the legal effect of the conduct ofj a given 
applicant. | 

That this is not such a case is demonstrated not 
only by the language of the Act itself, but by the 
legislative proceedings which antedated i|s enact¬ 
ment. We refer here to the fact that the first three 
bills, introduced with a view to the enactment of 
comprehensive radio legislation, sought by their 
terms to secure the passage of a law by which the 
licensing authority would have the power jto deter¬ 
mine whether or not a given applicant whs a vio¬ 
lator of the antimonopoly laws, as therein provided, 
and the further fact that after H. R. 55$9, intro¬ 
duced December 15, 1925, all such bills provided 
that such a determination by the licensing author- 

I 

i 

l 

j 

I 

| 

i 



ity should be made contingent upon a prior adjudi¬ 
cation by a Federal court. (See appendix to ap¬ 
pellant’s brief, page 50.) If further proof than 
the language of the Act itself is required to show 
that Congress meant to leave the question of al¬ 
leged monopolies with the courts, it is furnished 
by this circumstance which conclusively demon¬ 
strates that Congress first considered and then re¬ 
jected as unsound the idea of permitting the licens¬ 
ing authority to determine the existence or non¬ 
existence of monopolistic practices in the instances 
specified in Section 13. 

We are therefore confronted with a situation 
where not only the unmistakable language of the 
Act itself but the circumstances leading up to its 
enactment compel the conclusion that the deter¬ 
mination and decision of the Commission, under 
Section 13, must, of necessity, be a very narrow 
one. The sole and only question presented here, 
or in any case where the application of this sec¬ 
tion is involved, is one of law; i. e., whether or not 
any one of the contingencies specified in the 
following provisions of this sentence has in fact 
occurred. In so doing the Commission is not con¬ 
cerned with what a court might have adjudicated 
upon the facts before it. Neither is it concerned 
with what it might have found upon the same 

4 

facts if authorized by law to make such a deter¬ 
mination. It is only concerned with the force and 
effect of the decree actually rendered. 


7 


i 
l 

i 

i 

i 
! 

I 

i 
I 

i 

l 

i 

i 

i 

While this proposition appears to be and is in 
fact fundamental, and is or should be regarded as 
settled by the language of the Act itself, (nearly 
every material point of difference arising bitween 
the parties in this ease can be directly traced to 
appellant’s failure to recognize and apply i|t here. 
It is for this reason that we have stated it: at the 
outset and shall be compelled to refer to it repeat- 
edlv throughout this case. ! 

i 

2. The prohibited class 

| 

When we come to consider those provisions of 
Section 13 which fix the class of persons who are 
ineligible to receive instruments of authorization 
from the Commission, the certainty heretofore 
found in the language of this section is absent to 

j 

a marked degree. While there can be ncj doubt . 
that the mandatory duty of the Commission to re¬ 
fuse such instruments extends only to thife class, 

i 

the limits of the class itself depend upon the (proper 
construction of the language, which is at best of 
doubtful clarity. 

It is our view that when this language of Section 
13 is considered with due regard to its substance 
and proper grammatical construction and with ref¬ 
erence to the other provisions of the Act, the con¬ 
tingencies upon which the Commission is required 
to deny a license or other instrument of authoriza¬ 
tion are three in number: first, when any| person 
specified therein has “been finally adjudged guilty 

87468—31-2 
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by a Federal court of unlawfully monopolizing 
* * * radio communication”; second, when any 
such person has 4 ‘been finally adjudged guilty by a 
Federal court of * * * attempting unlawfully 
to monopolize * * * radio communication”; 

and, third, when any such person has “been finally 
adjudged * * * to have been using unfair 

methods of competition” (also with respect to radio 
communication). 

Other and qualifying expressions found in the 
language of this section such as “directly or indi¬ 
rectly,” “through the control of the manufacture 
or sale of radio apparatus, through exclusive traf¬ 
fic arrangements, or by any other means,” appear 
upon analysis to add nothing to the force and effect 
of the other language of this section in view of the 
nature of the determination to be made. With the 
exception of the phrase “directly or indirectly,” 
the other qualifying expressions merely seek to de¬ 
scribe, with a somewhat greater degree of particu¬ 
larity, the sort of adjudication contemplated. But 
none of these detracts from the requirement that 
the adjudication must be directed to real or at¬ 
tempted monopoly of radio communication. 

As to the phrase “directly or indirectly,” it may 
be said that it will become material only in a case 
where a court in fact adjudicates that certain con¬ 
duct or practices have one effect directly and result 
indirectly in real or attempted monopoly of radio 
communication. Otherwise the Commission, under 
the guise of determining whether or not a given 
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decree falls within the terms of Section 13, could, 
by the simple device of superimposing its own ideas 
of the effect of the practices involved, fisurp the 
function of the courts and exercise the poorer which 
Congress expressly denied to it, namely: that of 
determining whether or not a real or attempted 
monopoly of radio communication in fact exists. 

As against this construction appellant j contends, 
throughout its brief and argument, that the history 
of this legislation and the legislative proceedings 
antedating its enactment, show that it w^is the in¬ 
tent of Congress to make it mandatory!upon the 
Commission to deny instruments of authorization 
to any of the persons specified in Section 13 which 
have been finally adjudged by a Federal court to 
have violated any of the antitrust laws oir the laws 
which have as their object and purpose the preven¬ 
tion of unfair methods of competition in interstate 
and foreign commerce, and this whether lor not the 
violation has to do with radio communication or 
merely some instrument used in and essential to 
such communication. j 

i 

The error in such a contention is not only ob¬ 
vious in view of the provisions of the Act itself but 
can be demonstrated by resort to well-settled prin¬ 
ciples of statutory construction. j 

The authorities are uniform in holding that 
while the intent of Congress is the paramount con¬ 
sideration in every ease where the meaning or ap¬ 
plication of a statute is involved, that iiitent is the 
intent expressed in the language of the Act itself 


i 





(United States v. Fisher, 109 U. S. 143); that mat¬ 
ters contained in legislative reports or proceedings 
can not be taken as giving a law a meaning not 
fairly within its terms (St. Louis, Iron Mt. & 
Southern Rivy. Co. v. Craft, 237 U. S. 648), and 
that in construing an Act of Congress a court is 
not at liberty to recur to the views of individual 
members in debate or consider the motives which 
influenced them to vote for or against its passage 
(Aldridge v. Williams, 3 How. 9; United States v. 
Union Pacific R. R. Co., 91 U. S. 72; Dunlap v. 
United States, 173 U. S. 65). 

We submit that it is evident from even a casual 
examination of Section 13 that Congress did not 
intend to make every adjudged violation of an 
antitrust law operate as a perpetual bar to the 
granting of a license to the adjudged violator. The 
term “antitrust laws” or “antitrust Acts” has 
been twice defined by Congress: Once in Section 1 
of the Clayton Act (38 Stat. 730) as including 
both the Sherman and Clayton Acts and all laws 
amendatory thereof or supplemental thereto, and 
again in Section 4 of the Federal Trade Commis¬ 
sion Act (38 Stat. 719) as having a somewhat more 
restricted meaning. If Congress had intended to 
give to Section 13 the force and effect contended 
for by appellant, it could have done so by a mere 
reference to its previous definitions or by the 
use of appropriate language to that effect. In¬ 
stead of that, Congress selected certain specific 
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offenses and provided in each case that the offense 
committed must have been with respect |to radio 
communication. 

It will not do to say that because Sections 13 and 
15 both relate in some degree to monopolistic prac¬ 
tices that they are identical in scope and that what 
are regarded as deficiencies in one section can be 
cured by reference to the language of the other. As 
a matter of fact, no stronger argument for the inter¬ 
pretation which the Commission has placed upon 
Section 13 can be provided than by a comparison of 
the provisions of Sections 13 and 15. | 

Section 15 is in terms applicable to monopolistic 
practices in radio apparatus and devices affecting 
interstate or foreign commerce “and to interstate 
or foreign radio communication,” while the much 
more restricted language of Section 13 is applicable 
to radio communication alone. Moreover, these sec¬ 
tions serve entirely different purposes. Section 15 

l 

makes all laws of the United States relating to “un¬ 
lawful restraints and monopolies and to combina¬ 
tions, contracts, or agreements in restraint of 
trade” applicable to both the commerce in Vadio ap¬ 
paratus and to radio communication afid estab¬ 
lishes a rule of conduct for the courts. On i the other 
hand, Section 13 of the Act prescribes a rule of con¬ 
duct for the Commission and places upon j it a duty 
to be exercised only upon the happening of a speci¬ 
fied contingency, namely: An adjudication by the 

i 

courts of the sort described therein. 


Neither will it do to say, as appellant does on 
page 32 of its brief, that because the Delaware court 
might have provided for the revocation of RCA’s 
licenses in the case before it, that Section 13 now 
imposes a mandatory duty upon the Commission to 
refuse licenses to these intervenors. 

While, as heretofore pointed out, Section 15 is 
in terms broad enough to permit a court to render 
a decree such as that described in Section 13, all 
adjudications possible under the terms of Section 
15 and related statutes do not come within the 
purview of Section 13. All of the offenses de¬ 
scribed in Section 15, however serious, were not 
regarded by Congress as of the same character 
or magnitude as those described in Section 13, and 
this is reflected both in the language describing 
those offenses and in the results to be incurred by 
being adjudged guilty thereof. Section 15 makes 
revocation permissible by the courts in a great 
number of cases; Section 13 makes a refusal of 
any license by the Commission mandatory in only 
a few. ! If the decree in question had been within 
the purview of Section 13, then it would have been 
the plain duty of the Commission to refuse 
licenses to these interveners regardless of whether 
or not the court saw fit to revoke their existing 
licenses, but the mandatory duty of the Commis¬ 
sion is not coextensive with the discretionary 
power of the court, as is shown by the plain terms 
of the sections under consideration, and this not¬ 
withstanding anything which might have been 
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said to the contrary during the legislative proceed- 

i 

ings leading up to their enactment. 

Neither can the appellant compel the adoption 
of a construction of Section 13 which clearly does 

j 

violence to its terms by the assertion that the 
interpretation adopted by the Commission will 
permit it to nullify the decree of a court of com¬ 
petent jurisdiction in cases where it! revokes 
the license of a violator under the authority of 
Section 15 and the adjudication does hot. come 
within the terms of Section 13. It will be time 

I 

enough to consider that situation when jit arises. 
In all probability no Federal Radio Commission, 
the members of which are selected and qualified 
according to law, would so far disregard such a 
decree as to immediately relicense a violator of the 
antitrust laws under these circumstances. But 
even if this dire result should occur, it furnishes 
no reason for now doing violence to the language 
of the statute in a case where such a question is 
not and can not be involved. 

i 

For still another reason we do not believe that a 

■ 

proper construction and, application of the terms 
of Section 13 permit what appears to uS to be an 
undisguised attempt to enlarge the ternjis of this 
statute. While we in no sense subscribe to the view 
expressed by intervenors as to the uncohstitution- 
ality of this legislation, if construed as applicable 
to them, we can not avoid the conclusion that if 
applicable it is penal in character; penal in the 


sense that the wrong sought to be redressed is a 
wrong to the public instead of a wrong to the indi¬ 
vidual. (Huntington v. Attrill, 146 U. S. 657, 668.) 
The effect of the application of this section is to 
make parties otherwise eligible to receive instru¬ 
ments of authorization ineligible to do so because 
of the failure to observe the policies of the Govern¬ 
ment as expressed in its statutes. This is clearly 
a penalty. 

While we do not believe that the question of the 
applicability of Section 13 need turn upon the nar¬ 
row question of a strict or liberal construction, we 
do believe that appellant’s whole argument ignores 
the fundamental rule of statutory construction ap¬ 
plicable in such cases. As stated in Lewis’ Suther¬ 
land Statutory Construction (Vol. 1, Sections 358 
et seq.), a statute penal in character must receive a 
strict as distinguished from a liberal construction. 
By strict construction it is not meant that the words 
shall be so restricted as not to have their full mean¬ 
ing; what is meant is that the law will not be ex¬ 
tended by implication or equitable considerations 
but will be confined in its operation to cases which 
are clearly within the statute as well as its spirit 
or reason and that everything shall be excluded 
from its operation which does not clearly come 
within the meaning of the language used. (United 
States v. Wiltberger, 5 Wheat. 76.) 

In the last analysis appellant’s argument is en¬ 
tirely expansive. It attempts by construction to 
expand those provisions of Section 13 which limit 


15 


and define the Commission’s power to make deter¬ 
minations. It attempts to expand the class of ad¬ 
judications specified in this section, and finally it 
attempts to expand the statute itself by reference 
to other provisions in the law and to matters which 
are not competent evidence of legislative intent. 
Clearly this can not be done in a case such as the 
present, and the language of the Act itself con¬ 
stitutes the best answer to the contentions made. 

i 

B. The substantial provisions of the decree in question 

i 

In so far as it is here material the decree of 
the United States District Court for the District 

j 

of Delaware found that Clause 9 of certain con- 
tracts entered into between RCA and certain other 
companies— j 

was and is a contract for the sale ;of goods, 
to wit, radio vacuum tubes, on the Condition 
that the purchasers shall not use or deal in 
the goods of a competitor or competitors of 
the seller, and that the effect of Such con- 
tract of sale upon such condition was and is 
“to substantially lessen competition or tend 
to create a monopoly in” the eorftmerce in 
such radio vacuum tubes for radio broad¬ 
cast receivers, and is in violation of Section 
3 of the Act of Congress approved October 
15,1914, known as the Clayton Act. (R. 151.) 

i 

It remains to determine whether or not the ren¬ 
dition of this decree, which has become! final, op¬ 
erates to bring these intervenors within the pro¬ 
hibited class established by Section 13. j 
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As to this phase of the ease, appellant argues that 
Section 13 applies to civil as well as criminal ad¬ 
judications and to adjudications resulting from a 
suit brought by a private individual as well as one 
brought by the Government or some agency thereof. 
Inasmuch as the decree in question was rendered 
in a suit commenced by a private party under the 
authority of Section 16 of the Clayton Act, it be¬ 
comes incumbent upon appellant to establish both 
of these propositions. 

While at least a doubt must be expressed as to 
both of these and there is much room for argument 
that the phrase “ finally adjudged guilty” of mo¬ 
nopoly or attempted monopoly has a criminal con¬ 
notation and still greater reason for contending 
that Congress did not intend to invite litigation 
which might easily become vindicative in character 
by making a person ineligible to receive instru¬ 
ments of authorization because of a suit instituted 
by some competitor, we believe there are other cir¬ 
cumstances which are controlling here and which 
render these propositions relatively unimportant. 

We refer to the fact that even admitting appel¬ 
lant’s position in this behalf to be well taken, the 
decree in question does not involve real or 
attempted monopoly of radio communication, and 
neither does it adjudge RCA to have been using 
unfair methods of competition with respect to the 
same subject. 
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1. The decree of the Delaware court did not involve a real or 
attempted monopoly of radio communication 1 

i 

An examination of the language of this decree 
shows that in several material respects it falls far 
short of constituting an adjudication of a real or 

I 

attempted monopoly in radio communication. 

In the first place, the phrase “of unlawfully 
monopolizing or attempting unlawfully to monop¬ 
olize” employs the language of Section 2 of the 
Sherman Act (26 Stat. 209), while the decree in 
question adjudges RCA to have violated Section 3 
of the Clayton Act (37 Stat. 667). While it can 
not be doubted that the Sherman Antitrust Act of 
July 2, 1890 (26 Stat. 209), the Clayton Act of 
October 15, 1914 (37 Stat. 667), and the Federal 

Trade Commission Act of September 26, j 1924 (38 

/ 

Stat. 717), are related and can perhaps be said to be 

the same in kind in that they all relate to j practices 

in interstate and foreign commerce deemed by Con- 

. | 

gress to be destructive of or inimical to (the inter¬ 
ests of the public, neither can it be dofibted that 
they differ in degree. Many acts, legal under the 
Sherman Act, are illegal under the Clayton Act 
(United States v. United Shoe Machinery Co. r 
258 U. S. 451, 460), and the same can be said as 
to acts which do not violate the Cliyton Act 

i 

but are offensive to the provisions of the Federal 
Trade Commission Act ( Federal Trade Commis¬ 
sion v. Raladam Company, 75 L. ed. 78£>). 

Thus the Sherman Act has been construed by the 

courts to deal with contracts, agreements, and com- 
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binations which tend to the prejudice of the public 
by the undue restriction of competition, or the un¬ 
due obstruction of the due course of trade, and 
which tend to restrict the common liberty to engage 
therein (United States v. American Tobacco Co., 
221 U. S. 106, 179; United States v. Patten, 226 
U. S. 526, 541); the Clayton Act was intended to 
supplement the Sherman Act and reach in their in- 
cipiency agreements embraced within the sphere 
of the Sherman Act ( Standard Fashion Co. v. Ma- 
grane-Houston Company, 258 U. S. 346, 255, 257) ; 
while the Federal Trade Commission Act was sup¬ 
plementary to both the Sherman and Clayton Acts 
and its object was to stop in their incipiency those 
methods of competition in interstate commerce 
which could be classed as unfair and which tend to 
destroy competition and establish monopoly ( Fed¬ 
eral Trade Commission v. Beech Nut Company, 257 
U. S. 441; Federal Trade Commission v. Raladam 
Company, 75 L. Ed. 785). 

It will not do to say, as appellant in effect does 
here, that because the adjudication of the Dela¬ 
ware Court involved practices which were within 
the sphere of the Sherman Act that such adjudica¬ 
tion is the legal equivalent of one adjudging a vio¬ 
lation of the Act itself. Under the authorities each 
of these three related statutes involves separate 
and distinct offenses. Section 2 of the Sherman 
Act itself involves three such offenses; i. e., monop¬ 
olizing, attempting to monopolize, and combining or 
conspiring to monopolize, (j Buckeye Potcder Co. v. 
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E. I. du Pont de Nemours Powder Co., 196 Fed. 
514.) To fail to observe the proper distinction be¬ 
tween an adjudication of a real or attempted mo¬ 
nopoly and an adjudication which prohibits the 
further performance of an agreement whose effect 
is “to substantially lessen competition or |tend to 
create a monopoly” is to fail to observe the differ¬ 
ence between a given condition and practices which 
if pursued to. their logical end might result! in such 
condition. This the Commission can not do with¬ 


out adding to the force and effect of the decree in 
question—a result which Congress manifestly did 
not intend. j 

But for still another, and in this case a far more 
important reason, it can not be said that! Section 
13 is applicable to the decree in question, j Section 
13 pertains only to real or attempted monopoly in 

j 

radio communication, whereas the decree of the 
Delaware court deals only with “a contract for the 
sale of goods, to wit, radio vacuum tubes.” 

In an effort to bring these interveners within the 

i 

application of Section 13, appellant relies upon the 
record showing that radio vacuum tubes are essen¬ 
tial to radio communication as we now know 7 it, be¬ 
ing used in some form or other in practically all 
modern receiving or transmitting device^ (R. 50; * 

j 

124), and upon the further fact that radio communi¬ 
cation is defined in Section 13 of the Act as “ any 
intelligence * * * or communication of what- 
ever nature transferred by electrical energy from 


I 
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one point to another without the aid of any wire 
connecting the points and any system by which such 
transfer of energy is effected.” It is argued from 
this that since “radio communication” includes 
both the transmission and reception of radio signals 
and the “system” by which they are transmitted 
and received, that an adjudication with respect to 
vacuum tubes as an essential element in such “ sys¬ 
tem” is tantamount to an adjudication with respect 
to “radio communication”; that the word “sys¬ 
tem” brings the intervenors within the operation of 
Section 13 since the “system” includes the ap¬ 
paratus used in and essential to such communica¬ 
tion. 

The error in this position is both fundamental 
and material. The word ‘ 4 system” includes the 
aggregate of all the apparatus essential to radio 
communication, or any combination or group of 
such apparatus operated in conjunction. The word 
“system,” as defined in Webster’s New Interna¬ 
tional Dictionary of the English Language (1929), 
means— 

An aggregate or assemblage of objects 
united by some form of regular interaction 
or interdependence; a natural combination 
Or organization of part to part conceived as 
formed by a process of growth, or as due to 
the nature of the objects connected; an or¬ 
ganic whole; as the solar system; a system 
of railways. 
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Applied in terms of radio, this definition demon¬ 
strates the accuracy of the premises assumed by ap¬ 
pellant but does not support its conclusion. Thus, 
while it may be conceded that a radio-communica¬ 
tion system includes the transmitting apparatus, 
the medium of transmission, and the receiving ap¬ 
paratus, as well as the essential elements of each, it 
does not follow that any one of these elements is the 
equivalent of the whole. There is a material and 
fundamental difference between a system) and one 

i 

of its component parts. By the same token there 
is a material and fundamental difference between 

I 

the monopoly of a radio system and the monopoly 
of some piece of apparatus essential to siich a sys- 

i 

tern. Section 13, as pertinent here, applies to such 
a system while the decree of the Delaware Court 
applies only to one of its parts. 

As heretofore pointed out, it is of no consequence 
here that the Delaware Court might, on| the facts 
of the case before it, have gone further and found 
that the practices of RCA and the companies in¬ 
volved in that case resulted in a monopoly of radio 
communication or the system by which such com¬ 
munication is effected. Neither is it of conse¬ 
quence that the Commission or this Honorable 

j 

Court might, upon the same facts, have made such 
a finding. The sole and only question here is one 
of the terms and legal effect of the decree of the 
Delaware court. 

When that court found that the result of the ac¬ 
tivities of RCA “was and is to substantially lessen 


I 
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competition or tend to create a monopoly in the 
commerce in such radio vacuum tubes for radio 
broadcast receivers,” it did not in terms adjudge 
RCA guilty of unlawfully monopolizing or at¬ 
tempting unlawfully to monopolize radio commu- 
! s 

nieation as that term is defined in Section 31; nor 
did the decree in question have this effect as a 
matter of law. 

An adjudication of the greater necessarily in¬ 
cludes the less, but the converse is not true. To say 
that an adjudication directed merely to one element 
in radio communication is the legal equivalent of 
an adjudication with respect to radio communica¬ 
tion constitutes an obvious and unwarranted addi¬ 
tion to the decree in question. 

2. The decree of the Delaware court did not involve an adjudication 
of unfair methods of competition in radio communication 

The phrase “or to have been using unfair meth¬ 
ods of competition” appears grammatically and in 
substance to be somewhat detached from the other 
provisions of Section 13 which establish the pro¬ 
hibited class. It was not contained in any of the 
radio bills introduced in either House of Congress 
prior to H. R. 9971 which was finally enacted into 
law in amended form as the Radio Act of 1927. 
Even this bill as introduced on March 3, 1926, and 
as reported on March 5, 1926, contained no lan¬ 
guage of this or similar import although we find 
the other provisions of Section 13 being carried 
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in substance throughout all of these bills since the 
introduction of H. R. 13733 on January 11, 1923. 

It appears that this language was added by an 
amendment offered from the floor of the! House 
by Mr. Moore of Virginia when the bill was before 
that body for its consideration. In explanation of 
his amendment, Mr. Moore said: j 

The only change that the amendment 
would make, should it be adopted, iS to pro¬ 
vide that when a court finds that there have 
been unfair methods of competition used— 
and the decree of the court would re^t on the 
finding of the Federal Trade Commission— 
then the license would be revoked,! just as 
when a court finds that the antitrust laws 
have been violated. (Congressional Record, 
69th Congress, Vol. 67, page 5560.) 

Upon this explanation, Mr. Scott of Michigan, 
in charge of the bill upon the floor of the House, 
signified his willingness to accept the amendment 
and the same was agreed to and carried ih the bill 
as finally passed by that body on March 15, 1926. 

i 

While, of course, we do not contend ithat the 
reports and other legislative proceedings can be 
taken as giving the law a meaning not fairly within 
its terms ( St . Louis, Iron Mt . & Southern Rwy. 
Co. v. Craft, supra), and we fully realize the fact 
that courts will not ordinarily go beyond com¬ 
mittee reports in an effort to determine the legisla¬ 
tive intent (Lapina v. Williams, 232 U. S. 78), we 
do contend that here, where the meaning of the 
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particular language used is uncertain, it is proper 
to ascertain the legislative intent by the mode, as 
shown by the journals, in which the amendatory 
words in its terms were introduced ( Blake v. Na¬ 
tional City Bank, 23 Wall. 307; Duplex Printing 
Press Co. v. Peering, 254 U. S. 443; Gardner v. Col¬ 
lector, 1 6 Wall. 511). 

The explanation made of the language in ques¬ 
tion is not only reasonable and the perfectly natural 
one, but there are other circumstances which show 
the reasons for the amendment and the logic of the 
explanation made in view of the facts then known 
to Congress. We refer to the fact that on March 
3,1923, the House had, by resolution, requested the 
Federal Trade Commission to investigate the radio 
business; that the Federal Trade Commission did 
make a preliminary investigation and reported 
back to the House on December 1, 1923 (Report 
No. 1686), and that at the time this legislation was 
under consideration in Congress there was pending 
against RCA and others a complaint filed by that 
Commission charging violation of Section 5 of the 
Federal Trade Commission Act (see appendix to 
appellant’s brief, page 50). 

1 In the case of Gardner v. Collector (mpi'a) Mr. Justice 
Miller, speaking for the court, said that the legislative intent 
can be ascertained “ from any source of information which, 
in its nature, is capable of conveying to the judicial mind a 
clear and satisfactory answer, always seeking first for that 
which in its nature is most appropriate unless the positive 
law has enacted a different rule.” 
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Not only these facts but the language of the law 
itself compels the conclusion that it refers only to 
an adjudication of a Circuit Court of Appeals based 
upon the findings and order of the Federal Trade 
Commission. In this connection it should be ob¬ 
served that the words used are “unfair methods of 
competition” and not “unfair competition.” 2 In 
so far as we have been able to discover,! Section 5 
of the Federal Trade Commission Act is the only 
place in the statutes where such praeticds are pro¬ 
hibited and the Federal Trade Commission is the 
only body authorized by law to make inquiry con¬ 
cerning the existence of such practices. ^Moreover, 

since the use of unfair methods of competition was 

-j- 

2 In the case of Federal Trade Commission jv. Raladam 

Company (75 L. ed. 785), it was said: “The bill which was 
the foundation of the act, as it first passed the Senate, de¬ 
clared 4 unfair competition ’ to be unlawful. Debate appar¬ 
ently convinced the sponsors of the legislation that these 
words, which had a well-settled meaning at common law, 
were too narrow. When the bill came from conference be¬ 
tween the two Houses these words had been eliminated and 

i 

the words 4 unfair methods of competition’ 'substituted. 
Undoubtedly the substituted phrase has a broader meaning, 
but how much broader has not been determined, j It belongs 
to that class of phrases which does not admit of precise defini¬ 
tion, but the meaning and application of wh^ch must be 
arrived at by which this court elsewhere has j called 4 the 
gradual process of judicial inclusion and exclusion.’ David¬ 
son v. New Orleans, 96 U. S. 97, 104, 24 L. ed. 616. The 
question is one for the final determination of the courts and 
not of the Commission. Federal Trade Comm. v. Gratz , 253 
U. S. 421, 427, 40 S. Ct. 572, 64 L. ed. 993; Federal Trade 
Comm. v. Beech Nut Co ., supra , page 453 of 2^7 U. S., 42 
S. Ct. 150.” 
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not an offense at common law and is not made such 
by other statutory provisions, the courts which are 
authorized by Section 5 of the Federal Trade Com¬ 
mission Act to review the orders of that Commis¬ 
sion are the only courts which can adjudicate and 
determine what constitutes unfair methods of com¬ 
petition under a given state of facts. 

Thus not only the history of the period during 
which this legislation was enacted, but the legisla¬ 
tive proceedings and the phraseology of the law 
itself indicate that the phrase 64 finally adjudged 
* * * to have been using unfair methods of 
competition” refers to a particular kind of a judg¬ 
ment or decree; i. e., to one arising under Section 
5 of the Federal Trade Commission Act. The 
Delaware court did not render such a decree in this 
case; it was powerless to do so in any case. 

But there is another and additional reason why 
the decree in question does not fall within the clas¬ 
sification of Section 13 now under consideration. 
Section 13 by its terms relates to real or attempted 
monopoly in radio communication or unfair meth¬ 
ods of competition with respect to the same sub- 

j 

ject, while monopolistic practices in the commerce 
•in radio apparatus and unfair methods of com¬ 
petition with respect thereto are dealt with in 
Section 15 of the Act (see pp. 11-13, ante). 

In this connection all that has heretofore been 
said with respect to the differences between a real 
or attempted monopoly of radio communication, or 
the system by which such communication is ef- 
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I 

fected, and real or attempted monopoly in certain 
radio apparatus is again material here! (see pp. 
19-22, ante). It will not do to say jthat one 
adjudged to have been using unfair methods of 
competition in the commerce in radio apparatus 
comes within the purview of a statute in terms 
applicable only to radio communication any more 
than it will do to say that a person adjuged to have 
monopolized some element essential to rkdio com¬ 
munication has in effect been adjudged! guilty of 
monopolizing or attempting to monopolize radio 
communication. In either case such a process of 
reasoning involves a plain and substantial addition 
to the decree in question and in either case this is 
prohibited by the language and evident! intent of 
Section 13. 


III. CONCLUSION 

i 

In the final analysis the question presented to 
this Honorable Court upon appeal from the Com¬ 
mission’s decision is the same as that Which con- 

i 

fronted the Commission in the proceedings before 
it—a pure question of statutory construction. 

Many of the contentions made by appellant might 
have been proper before the Delaware court or 
before the Commission, if Congress had seen fit 
to authorize it to determine whether or not a given 
practice constitutes a real or attempted monopoly 
of radio communication. But this is jaot such a 
case. At most, it involves the applicability of a 
statute to a decree that is in terms certain. The 

I 

i 

i 

i 
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law as laid down must be construed with reference 
to that decree and that decree alone. This the Com¬ 
mission has done and its decision should in all 
things be affirmed. 

Respectfully submitted. 

Federal Radio Commission, 
By Thad H. Brown, 

General Counsel. 

D. M. Patrick, 

Assistant General Counsel. 
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IN THE 


i 

i 


Court of Appeals, Btstrict of Columbia 

i 

j 

October Term, 1931. I 


No. 5446. 

j 

i 

l 

— 

i 

j 

The Journal Company, a corporation, Appellant, 

vs. | 

Federal Radio Commission, Appellee. 

National Broadcasting Company, Inc., a corporation, 

E. C. A. Communications, Inc., a corporation, 

Eadiomarine Corporation of America, lN<p., a cor¬ 
poration, 

i 

E. C. A. Victor Company, Inc., a corporation, 

Intervenors. 

■ | 

i 

i 

i 

BRIEF ON BEHALF OF INTERVENORS. 


We cannot agree with the statement in appellant’s 
brief as to what questions are presented b|y this ap¬ 
peal nor with its description of the parties; nor can 

_ j 

Note: Emphasis ours wherever used. 

i 

i 

i 
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we agree that appellant’s statement of facts is either 
accurate or complete. For that reason, we have 
deemed it necessary to cover these same matters in 
this brief on behalf of the intervenors. 

STATEMENT. 

This is an appeal by The Journal Company, a cor¬ 
poration organized and existing under the laws of the 
State of Wisconsin, from a decision of the Federal 
Radio Commission, rendered June 24, 1931, holding 
that applications by the above-named intervenors for 
the renewal of certain licenses, held by said inter¬ 
venors, should not be denied under the provisions of 
Section 13 of the Radio Act of 1927, by reason of a 
certain judgment against the Radio Corporation of 
America, entered by the United States District Court 
for the District of Delaware. 

Section 13 of the Radio Act. 

Section 13 of the Radio Act of 1927 is as follows: 

“The licensing authority is hereby directed to 
refuse a station license and/or the permit here¬ 
inafter required for the construction of a station 
to any person, firm, company, or corporation, or 
any subsidiary thereof, w’hich has been finally 
adjudged guilty by a Federal court of unlawfully 
monopolizing or attempting unlawfully to monop¬ 
olize, after this Act takes effect, radio communi¬ 
cation, directly or indirectly through the control 
of the manufacture or sale of radio apparatus, 
through exclusive traffic arrangements, or by any 
other means or to have been using unfair methods 
of competition. The granting of a license shall 
not estop the United States or any person ag¬ 
grieved from proceeding against such person, 


firm, company, or corporation for violating the 
law against unfair methods of competition or 
for a violation of the law against unlawful re¬ 
straints and monopolies and/or combinations, 
contracts, or agreements in restraint of j trade, or 
from instituting proceedings for the dissolution 
of such firm, company, or corporation. 

i 

The intervenors being subsidiaries of the Radio 
Corporation, appellant contended before ithe Com¬ 
mission, and contends here, that the judgment above 
mentioned required the Commission, unde? the pro¬ 
visions of said Section 13, to deny the intervenors’ 
applications for renewals of licenses. 

I 

Judgment of U. S. Delaware District Court. 

The judgment, which appellant contends comes 
within the terms of Section 13 of the Radio Act, was 
entered by the United States District Court for the 
District of Delaware in an action wherein Lord as 
receiver of the DeForest Radio Company was plain¬ 
tiff and the Radio Corporation of America was de¬ 
fendant. That case arose as follows: 

In the early part of 1927 the Radio Corporation 
granted licenses to a number of manufacturers of 
radio broadcast receiving sets, giving such manu¬ 
facturers, in manufacturing such sets, the right to 
utilize certain patent rights held by the I Radio Cor¬ 
poration. These license agreements contained a cer¬ 
tain paragraph known as “Clause nine”, which clause 
is as follows: 

I 

“Nothing herein contained shall tfe construed 
as conveying any licenses expressly br by impli¬ 
cation, estoppel, or otherwise to manufacture, 
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use, or sell vacuum tubes, except to use and sell 
the vacuum tubes purchased from the Radio Cor¬ 
poration as provided herein. The Radio Corpo¬ 
ration hereby agrees to sell to the licensee and 
the licensee hereby agrees to purchase from the 
Radio Corporation the number, and only the num¬ 
ber, of vacuum tubes to be used as parts of the 
circuits licensed hereunder and required to make 
initially operative the apparatus licensed under 
this agreement, such tubes to be sold by the 
Radio Corporation to the licensee at the terms 
and at the prices at which they are then being 
sold by the Radio Corporation, to manufacturers 
of radio sets buying in like quantities for the 
same purposes. But the sale of such tubes by 
the Radio Corporation to the licensee shall not 
be construed as granting any licenses except the 
right i to sell such tubes for use in, and to use 
them in, the apparatus made and sold here¬ 
under. 9 7 

In the action of the DeForest Radio Company 
against the Radio Corporation, the provisions of 
Clause 9 were attacked as a violation of Section 3 of 
the Clayton Act, and an injunction was sought to pre¬ 
vent the Radio Corporation from carrying out the 
provisions of said Clause 9. The District Court sus¬ 
tained the contention that this provision was unlaw¬ 
ful as in violation of Section 3 of the Clayton Act 
and entered a decree to that effect. A copy of such 
decree is as follows: 

44 FINAL DECREE 
(Filed December 23, 1929) 


4 4 And now% to writ, this twenty-third day of 
December, A. D. 1929, this cause having come on 


for trial upon verified bill and answer and proofs, 
and DeForest Radio Company having been sub¬ 
stituted as a party plaintiff in the place 6f Arthur 
D. Lord, its receiver, and pursuant to stipulation 
between the parties the bill of complaint having 
been dismissed as to the remaining plaintiffs, 
and the cause having been debated bv counsel 
for the parties and maturely considered by the 
Court, it is, upon motion of E. Ennals Deri, Esq., 
a solicitor for plaintiff, DeForest Radio Com¬ 
pany, | 

ORDERED, ADJUDGED AND DECREED 
bv the Court as follows: 

! 

1. That the second sentence in Clause 9 of 
certain contracts in evidence in this jcause, en¬ 
tered into between the defendant, Ijadio Cor¬ 
poration of America, and certain other com¬ 
panies on one part and certain manufacturers 
of radio broadcast receivers on the other part, 
'which said sentence is as follow’s, to wit: 

i 

I 

‘The Radio Corporation hereby! agrees to 
sell to the Licensee and the Licensee hereby 
agrees to purchase from the Radio Corpora¬ 
tion the number, and only the humber, of 
vacuum tubes to be used as parts ! of the cir¬ 
cuits licensed hereunder and required to 
make initially operative the apparatus li¬ 
censed under this Agreement, su£h tubes to 
be sold by the Radio Corporation to the 
Licensee at the terms and at the prices at 
vdiich they are then being sold by the Radio 
Corporation to other manufacturers of radio 
sets buying in like quantities for the same 
purposes.’ ! 

; 

was and is a contract for the sale cj>f goods, to 
wit, radio vacuum tubes, on the condition that 



the purchasers shall not use or deal in the 
goods of a competitor or competitors of the 
seller, and that the effect of such contract of 
sale upon such condition was and is ‘to substan¬ 
tially lessen competition or tend to create a 
monopoly in’ the commerce in such radio vac¬ 
uum tubes for radio broadcast receivers, and 
is in violation of Section 3 of the Act of Con¬ 
gress approved October 15, 1914, known as the 
Clayton Act. 

2. That a permanent injunction issue out of 
and under the seal of this Court, directed to 
the defendant, Radio Corporation of America, 
its officers, agents, servants, employees and 
attorneys, and those in active concert or par¬ 
ticipating with them, and each and every of 
them, enjoining and restraining them and each 
of them from enforcing or attempting to en¬ 
force, directly or indirectly, the said or like 
contracts of sale, found and embodied in the 
said paragraph numbered 9 of the said instru¬ 
ments in writing. 

3. That the motion of Radio Corporation of 
America, defendant, to dismiss the bill of sup¬ 
plemental bill of complaint in the above cause, 
as amended, for want of parties, be and here¬ 
by is denied. 

4. That DeForest Radio Company, plaintiff, 
do recover from Radio Corporation of America, 
defendant, its costs of this suit to be taxed by 
the clerk. 

(Sgd.) Hugh M. Morris, J.” 

Thereafter, an appeal was taken from said decree 
to the Circuit Court of Appeals for the Third Circuit, 
and that Court affirmed the decree of the lower Court. 
Certiorari was denied by the Supreme Court and the 
decree thus became a final judgment. (R. 146.) 
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Interveners' Applications for Renewals of Licenses. 

Three of the intervenors—R. C. A. Communica- 

i 

tions, Inc., the Radiomarine Corporation of America, 
Inc., and R. C. A. Victor Company, Inc.—fare, and 
ever since their incorporation, have been, subsidiaries 
of the Radio Corporation of America. The fourth 
intervenor—National Broadcasting Company, Inc.,— 
has been a subsidiary of the Radio Corporation of 
America since January 1, 1930. Each of tljese inter¬ 
venors is the holder of licenses from the Federal 
Radio Commission; the National Broadcasting Com¬ 
pany holding 19 licenses (R. 90); R. C.| A. Com¬ 
munications holding 130 licenses (R. 46); Radio- 
marine Corporation holding 1249 licenses j (R. 103); 
and R. C. A. Victor holding 5 licenses. (RL 112.) 

A number of these licenses being about! to expire, 
applications were filed with the Commission, prior to 
June 15, 1931, for renewals of such licenses, as fol¬ 
lows: R. C. A. Communications for the renewal of 
two licenses; Radiomarine Corporation for the re¬ 
newal of two licenses; R. C. A. Victor Cdmpany for 
the renewal of one license; National Broadcasting 
Company for the renewal of nine station licenses, 
including station WENR at Chicago, operating half 
time on the frequency of 870 kc with 50 kw power. 
(R. 15.) j 

These applications were all set for hearing by the 
Federal Radio Commission for June 15, 1931. 

i 

i 

Appellant Herein Intervenes at Hearing. 

Prior to the hearing on June 15, 1931, the Journal 
Company, the appellant herein, had pending before 
the Commission an application for a construction 


i 

I 
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permit to erect a station at Milwaukee, Wisconsin, 
to operate with power of 50 kilowatts on the fre¬ 
quency of 870 kc, which frequency was being utilized 
half time by station WENR of the National Broad¬ 
casting Company, Inc., and half time by station WLS 
of Agricultural Broadcasting Co., both stations being 
located at Chicago, Illinois, and both making use of 
the same 50 kilowatt transmitter at Downers Grove, 
Illinois. (R. 31, 19, 92.) The Journal Company, to¬ 
gether with representatives of three other groups, 
was granted permission by the Radio Commission 
to intervene in the June 15th hearing. All appeared, 
cross-examined the applicants’ witnesses and made 
oral argument before the Commission, but none of 
them offered any witnesses or introduced any evi¬ 
dence. 


Purpose of Hearing. 

The hearing was not for the purpose of determin¬ 
ing whether the public interest, convenience and nec¬ 
essity would be served by the granting of such ap¬ 
plications, but the sole purpose of the hearing was to 
determine whether the said judgment was such a 
judgment as is described in Section 13, and which 
required the Radio Commission, under the provi¬ 
sions of said Section, to deny the applications of the 
intervenors herein for renewals of their licenses. 

That such was the sole purpose of the hearing, and 
that the Commission was already satisfied that the 
public interest, convenience and necessity would be 
served by granting such applications, appears from 
the following colloquy which took place at the outset 
of the hearing between the acting chairman of the 


Commission and Congressman Reid, who appeared on 
behalf of the public: 

“Commissioner Sykes. The question, Mr. 
Reid, is whether or not these applications desig¬ 
nated for hearing by the CommissioijL because 
of the judgment of the court in Delaware shall 
be granted. 

Representative Reid : Among other reasons, I 
take it? j 

Commissioner Sykes. No, sir; that is the rea¬ 
son. | 

Representative Reid. The sole one! 

Commissioner Sykes. If that judgment had 
not been rendered, these applications [would not 
have been designated for hearing. 

Representative Reid. Would they have been 
granted as a matter of course? ! 

Commissioner Sykes. They would have been 
granted, these particular applications, j as a mat¬ 
ter of course. Therefore the question before us 
now, and the question that we want j to be en¬ 
lightened upon, is whether or not that judgment 
of the Court of Delaware is such a 1 judgment, 
under the terms of the Radio Act, as to preclude 
us from granting these applications for renewal 
of license.” (R. 42.) 

i 

Decision of Commission. 

i 

Since all fourteen applications involved the same 
question, they were heard as one case by the Com¬ 
mission sitting en banc on June 15 and Juhe 16, 1931. 
Thereafter, and on June 24, 1931, the Commission 
ordered that the applications for renewals of licenses 
be granted and rendered an opinion as follows: 

! 

“It is the opinion of a majority of the Com¬ 
mission that the judgment of the District Court 
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of Delaware in the case of Arthur D. Lord, Re¬ 
ceiver, against the Radio Corporation of America 
(No. 670 in Equity) is not such a judgment as is 
described in Section 13 of the Radio Act and it is 
hereby decided that renewal licenses should not 
be denied the applicants heard by the Commis¬ 
sion on June 15th, 1931.” (R. 182) 

From that decision, applicable to all the intervenors 
herein, the present appeal is taken by The Journal 
Company. 


The Importance of this Case. 

A reversal of the decision appealed from would 
have the following results to the several intervenors 
in this appeal: 

(a) . National Broadcasting Company, Inc., would 
lose 19 licenses and 1 construction permit now held by 
it. The loss of these licenses would destroy or ren¬ 
der practically valueless several million dollars’ worth 
of transmitters and other property used in operating 
under these licenses. (R. 61, 63, 93). The National 
Broadcasting Company maintains more than 1500 
people (other than artists and entertainers) on its 
pay roll and on an average spends $173,769.36 per 
week for talent (R. 45). The refusal of the licenses 
would destroy this organization and its capacity to 
serve through its own and its associated stations an 
audience which includes the entire population of the 
United States. 

(b) . j Radiomarine Corporation of America would 
lose 1249 licenses authorizing the operation of sta¬ 
tions of a value of $2,967,489.03 (R. 103). During the 
years 1928, 1929 and 1930, these stations handled an 


I 


I 

annual average of more than 6,000,000 message words 
between coastal stations and ships at sea and, in ad¬ 
dition, approximately 500,000 words of neWs matter 
were transmitted annually to ships (R. 102) j Income 
of the corporation from this service in 1929 was $2,- 
154,071.65 (R. 103). The company employs |225 radio 
operators on shore and between 1600 andj 1700 on 
ships (R. 104). Not only would this transmitting 
service be destroyed by denial of these licenses, but 
for a period of at least three or four year^ (R. 107) 
the safety of ships and the lives of their passengers 
would be jeopardized. | 

(c) . R. C. A. Victor Company , Inc. is eingaged in 
the manufacture and sale of radio receiving and trans- 
mitting apparatus of all types. It holds! 5 experi¬ 
mental licenses from the Federal Radio; Commis¬ 
sion (R. 112) which are at present being utilized in 
the development of television. It employed a daily 
average of 13,000 men during 1929 (R. 112 )L R. C. A. 
Victor Company, Inc. and its associates, have spent a 
total of more than $20,000,000.00 in such radio re¬ 
search and experimental work (R. 113) andj its labora¬ 
tories in which this work is being conducted are val¬ 
ued at $5,000,000.00 (R. 114). The losfe of these 
licenses would cause the cessation of this experimen¬ 
tal research work and the value of all pripr expendi¬ 
tures therein would be lost (R. 114). j 

(d) . R . C. A. Communications j Inc. is I licensed to 
use one hundred and twelve frequencies for point to 
point service as well as seventeen for experimental 
service and one for marine relay (R. 46), all of which 
licenses would be lost. Continuous twenty-four hour 
service is now available over circuits utilizing these 
frequencies between the United States and 38 foreign 
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countries indicated in applicant’s Exhibit No. 5 (R. 
158-159). i In 1929, 58,000,000 message words were 
handled. . (R. 45) The tangible properties used in 
this service have a value of approximately $20,- 
000,000.00 and the gross income of the corporation is 
approximately $4,500,000.00 per annum (R. 48). To 
duplicate the service now rendered by this corporation 
would not only require the expenditure of millions of 
dollars, but would take about ten years, and in that 
time these frequencies, which are now registered at 
the International Bureau at Berne, for use by R. 
C. A. Communications stations, would be subject to 
appropriation by other nations and would be lost to 
the United States forever. (R. 47) 

The ability and qualification of the intervenors to 
serve the public interest, convenience and necessity 
has been so demonstrated by past performance that 
had it not been for Section 13 the Commission would 
have granted the licenses applied for as a matter of 
course. (R. 42) This Section requires the Commis¬ 
sion to entirely disregard the public interest, conveni¬ 
ence and necessity and requires it under the condi¬ 
tions stated to refuse licenses no matter what serious 
and irreparable injury to the public may follow such 
refusal. 


Grounds for Intervention. 

The four corporations who have intervened in this 
appeal and whose business has just been described, 
filed their intervention under the provisions of para¬ 
graph (c) of Section 16 of the Radio Act of 1927, as 
said Section was amended July 1, 1930. They were 
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entitled to intervene because the reversal of the order 
of the Commission would “adversely affect jtheir in¬ 
terests” by virtually destroying- their entire business. 

i 

THE ISSUES. | 

i 

j 

The issues on this appeal are: 


1. Was the judgment by the Delaware Court in the 
case of Lord, Receiver, etc. v. Radio Corporation 
such a judgment as required the Radio j Commis¬ 


sion under Section 13 of the Radio Act df 1927 to 


refuse all radio licenses to the Radio 
tion of America and its subsidiaries? 


Corpora- 


2. If the previous question is answered in the affirm¬ 
ative, is Section 13 of the Radio Act j constitu¬ 
tional? ! 


The first question must be answered in the nega¬ 
tive unless the judgment of the Delaware Court was 
that the Radio Corporation in the words o|f Section 
13 (quoted in full p. 2, supra) was 


“guilty * * * of unlawfully monopolizihg or at¬ 
tempting unlawfully to monopolize * t * radio 
communication, directly or indirectly,j through 
the control of the manufacture or sale! of radio 
apparatus, through exclusive traffic | arrange¬ 
ments, or by any other means, or to have been 
using unfair methods of competition”’ 

! 

for it is only such a judgment which brings Section 13 
into operation. 

In considering the question it is essential, there- 
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fore, that the holding of the Delaware Court be kept 
in mind it all times. Its judgment (quoted in full on 
p. 4, supra) was that that Clause 9 of the license 
agreement was 

“a contract for the sale of goods, to wit, radio 
vacuum tubes, on the condition that the pur¬ 
chasers shall not use or deal in the goods of a 
competitor or competitors of the seller, and that 
the effect of such contract of sale upon such con¬ 
dition was and is ‘to substantially lessen com¬ 
petition or tend to create a monopoly in 7 the com¬ 
merce in such radio vacuum tubes for radio 
broadcast receivers and is in violation of Section 
3 of the * * * Clayton Act. 77 

This is what the Delaware Court adjudged—no more 
and no less. 

The first question is, is that judgment the kind of 
judgment required to make Section 13 operative f 
The question is not whether the Delaware Court 
might have entered a judgment that would have made 
Section 13 operative. Both the Commission and the 
Court must take the judgment as it finds it. The 
judgment cannot be expanded or changed or modified 
in any respect, nor is it of any importance to indulge 
in speculation as to what the Delaware Court might 
have adjudged. Neither the Commission nor this 
Court is at liberty to try the case over and decide 
that a different judgment might have been or ought 
to have been rendered. The question at issue must 
be determined by what is actually contained within 
the judgment as rendered, not what it might have con¬ 
tained nor what some one else may think it ought 
to have contained. 


I 


ARGUMENT. 

I 

1 

Judgment of the Delaware Court is Not the Kind of 
Judgment Requiring the Refusal of Intervenor’s 
Licenses Under Section 13 of the Radiol Act. 

The pertinent part of Section 13 is as fallows: 

i # 

“The licensing* authority is hereby directed to 
refuse a station license and/or the pdrmit here¬ 
inafter required for the construction of a station 
to any person, firm, company, or corporation, or 
any subsidiary thereof, which has bpen finally 
adjudged guilty by a federal court of ^unlawfully 
monopolizing or attempting unlawfully to mon¬ 
opolize, after this Act takes effect, radio com¬ 
munication, directlv or indirectly, through the 
control of the manufacture or sale of radio ap¬ 
paratus, through exclusive traffic arrangements, 
or by any other means, or to have been using un¬ 
fair methods of competition.” 

i 

Whether the judgment of the Delaware District 
Court is the kind of judgment described in j the statute 
will now be considered. 

I 

L 

I 

The Judgment of the Delaware Court is Not a Judg¬ 
ment that the Radio Corporation Had Been “Mo¬ 
nopolizing or Attempting to Monopolize” Any¬ 
thing. ! 

i 

The judgment decrees that Clause 9 of the licensing 

agreements was invalid because in violation of Section 

3 of the Clavton Act in that the effect of! such clause 
* 

was to “substantially lessen competition j or tend to 

\ 

j 

i 

i 

i 

j 

i 

i 

! 

i 
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create a inonopoly” in tubes for broadcast receiving 
sets. Section 13 does not cover a judgment of that 
character. Eliminating from consideration, for the 
moment, the clause of the statute referring to unfair 
competition, which clause will be separately consid¬ 
ered, the judgment, which will make operative the 
provisions of Section 13, must be a judgment that the 
applicant has been guilty of “unlawfully monopoliz¬ 
ing or attempting unlawfully to monopolize radio com¬ 
munication”. This judgment does not say that the 
Radio Corporation was guilty of “monopolizing or 
attempting to monopolize” anything. It does not 
even say that the Radio Corporation of America was 
guilty of anything. The judgment merely says that 
Clause 9 of the contract was unlawful because it vio¬ 
lated Section 3 of the Clayton Act in that its effect 
was “to substantially lessen competition or tend to 
create a monopoly”. 

From what has gone before, it is perfectly clear 
that the Radio Corporation was not adjudged guilty 
of monopolizing anything. It is equally clear that the 
Radio Corporation was not adjudged guilty of at¬ 
tempting to monopolize anything. The word “at¬ 
tempt” carries with it the thought of a preconceived 
purpose or an endeavor to accomplish a certain thing. 
According to Webster’s Dictionary, the word “at¬ 
tempt” means “to try ”, “to endeavor to do ”, “to en¬ 
deavor to perform ”, “to assay”. So that an attempt 
to monopolize means an endeavor to monopilze, and 
there is nothing in the judgment that says that the 
Radio Corporation was “endeavoring” to obtain a 
monopoly, either of radio tubes, radio communication, 
or of anything else. 

Section 13 does not state that any person who has 
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signed a contract which has been adjudged invalid 
because its effect is to substantially lessen, competi¬ 
tion or tend to create a monopoly shall be denied a 
license. No such language is to be found inj the stat¬ 
ute. There is a vast difference between a Judgment 
finding a person “guilty of monopolizing of attempt¬ 
ing to monopolize” and one which finds that! a person 
has made a contract which is invalid because its ef¬ 
fect is to “substantially lessen competition Or tend to 
create a monopoly ” The difference is the difference 
between the Sherman Act and the Clayton Act. The 
words “monopolizing or attempting to monopolize” 
are taken directly from the Sherman Act, ajnd by the 
Sherman Act “monopolizing or attempting to monop¬ 
olize” is made a crime. The words “substantially 
lessen competition or tend to create a monopoly” are 
taken directly from the Clayton Act, and by! the terms 
of the Clayton Act any contract which has Such effect 
is unlawful, but the execution of such a contract is 
not a crime. The difference in this respect between 
the two Acts is clearly shown by the wording of said 
Acts. ! 

i 

I 

The Shekman Act The Clayton Act 

(Section 2) (Sectioif 3) 

“Persons Monopolizing ‘ 1 That it shall be unlaw- 
Guilty of Misdemeanor, ful for any person en- 
Every person who shall gaged in commerce, in the 
monopolize or attempt to course of such! commerce, 
monopolize, or combine or to lease or make a sale or 
conspire with any other contract for sale of goods, 
person or persons to mo- wares, merchandise, ma- 
nopolize any part of the chinery, supplies or other 
trade or commerce among commodities, j 
the several states, or with ! * * * j * * 


i 

i 

I 
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foreign nations, shall be 
deemed guilty of a mis¬ 
demeanor, and, on convic¬ 
tion thereof, shall be pun¬ 
ished by fine not exceed¬ 
ing five thousand dollars, 
or by imprisonment not 
exceeding one year, or by 
both said punishments, 
in the discretion of the 
court.’ ’ 


on the condition, agree¬ 
ment or understanding 
that the lessee or pur¬ 
chaser thereof shall not 
use or deal in the goods, 
wares, merchandise, ma¬ 
chinery, supplies or other 
commodities of a compe¬ 
titor or competitors of 
the lessor or seller, where 
the effect of such lease, 
sale, or contract for sale 
or such condition, agree¬ 
ment or understanding 
may be to substantially 
lessen competition or tend 
to create a monopoly in 
any line of commerce. 


A Violation of the Clayton Act is an Entirely Differ¬ 
ent Thing from a Violation of the Sherman Act. 

The Sherman Act makes unlawful monopolizing or 
attempting to monopolize. It makes criminal a com¬ 
pleted act, or a completed attempt. The Clayton Act 
was intended to reach contracts or transactions which 
had not yet reached the point where they were in 
violation of the Sherman Act, but which had a ten¬ 
dency in that direction, and tendencies alone, without 
either intent or wrongful attempt, will, under this 
statute, make contracts or transactions unlawful. 
This is well illustrated by two decisions of the Su¬ 
preme Court in the two cases of the United States 
against the United Shoe Machinery Company. 

In the first case, the United States brought an ac¬ 
tion against the United Shoe Machinery Company 
alleging that certain contracts were unlawful and in 
violation of the Sherman Act because they monop- 
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olized or attempted to monopolize shoe manufactur¬ 
ing machinery. The Supreme Court of the United 
States held that the contracts and action complained 
of did not violate the Sherman Act, because they did 
not constitute either a monopoly or attempted mo¬ 
nopoly. (U. S. v. United Shoe Machinery Company , 
247 U. S. 32.) 

Upon exactly the same facts, the Government 
brought a second suit against the Shoe Machinery 
Company alleging a violation of the Clayton Act. 
The Supreme Court in the second case held that the 
contracts did violate the Clayton Act, although in 
the previous case it had held that the same contracts 
did not violate the Sherman Act. ( U . S.\ v. United 
Shoe Machinery Company, 258 U. S. 451. )| 

In the latter case (258 U. S. 451), thi Supreme 
Court said, pages 459-460 of the opinion: j 

i • 

“The Sherman Act and the Clayton Act pro¬ 
vide different tests of liability. This j was deter¬ 
mined in the recent case of Standard Fashion 
Co. v. Magrane-Ilouston Co., ante, 346. In that 
case we pointed out that the Claytoh Act was 
intended to supplement the Sherman Act, and 
within its limited sphere established its own 
rule.” 

****##*• 

“The Clayton Act (Sec. 3) prohibits contracts 
of sale, or leases made upon thei condition, 
agreement or understanding that the purchaser 
or lessee shall not deal in or use the! goods of a 
competitor of the seller or lessor where the effect 
of such lease, sale, or contract, or such condition, 
agreement or understanding ‘may’ be to sub¬ 
stantially lessen competition or tend to create 
monopoly. The cause of action is therefore not 
the same.” 

i 

; 

i 

i 
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As the cause of action under the Clavton Act is a 
different cause of action from one under the Sher¬ 
man Act, it necessarily follows that a judgment that 
a person has violated the Clayton Act is not a judg¬ 
ment that such person has violated the Sherman Act. 
And it also follows that a judgment that a corpora¬ 
tion has made a contract which is unlawful because 
the effect of such contract is “to substantially lessen 
competition or tend to create a monopoly”, is not a 
judgment that such corporation has “monopolized or 
attempted to monopolize” anything. 

Since the Delaware judgment is not a judgment 
declaring that anything had been monopolized or at¬ 
tempted to be monopolized, and since Section 13 by 
its very words requires an adjudication that radio 
communication has been monopolized or attempted 
to be monopolized, the judgment of the Delaware 
Court is not the kind of judgment necessary to make 
Section 13 operative. 

But even if the judgment could be stretched into a 
judgment that something had been monopolized, still 
the judgment would not come within the terms of 
Section 13, because that Section applies only in cases 
where the applicant has been adjudged guilty of 
monopolizing or attempting to monopolize “radio 
comynunication ”. 


II. 

The Judgment is Not a Judgment that the Radio Cor¬ 
poration Was Guilty of Monopolizing or Attempt¬ 
ing to Monopolize “Radio Communication.” 

It is to be noted from the terms of Section 13 that 
the license must be denied only in case the appli- 
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cant has been adjudged guilty of monopolizing or 
attempting to monopolize “radio communication 
So that as to an applicant who may havd been ad¬ 
judged guilty of monopolizing anything other than 
“radio communication”, as, for example, jfoodstuffs 
or other necessities of life, Section 13 hasj no appli¬ 
cation, because the judgment concerning | monopoly 
which brings into operation Section 13 is particu¬ 
larly limited by the terms of the statute to a judg¬ 
ment of monopoly in “radio communication”. It is 
true that Section 13 contains the words “through the 
control of the manufacture or sale of radio appara¬ 
tus”, but these words are used only fob the pur¬ 
pose of setting forth one of a number of different 
ways or methods whereby the monopoly; in “radio 
communciation” may be accomplished. Tjhe Section 
mentions a number of such ways or methods,—first, 
“directly or indirectly”; second, “through the con¬ 
trol of the manufacture or sale of radio apparatus”'; 
third, “through exclusive traffic arrangements”; and 
fourth, “by any other means”; so that it js perfectly 
clear that the words “through the control of the man¬ 
ufacture or sale of radio apparatus” are ,used in the 
statute only as a description of one of the methods 
whereby the monopoly in “radio comyhunication” 
may be accomplished. 


(a). Monopolizing Tubes is Not Equivalent to Monopo¬ 
lizing Radio Communication. | 

On page 20 of appellant’s brief it is contended that 
a monopoly of tubes is equivalent to a monopoly of 
radio communication, but even if the judgment could 
be interpreted into a judgment that the Radio Corpo¬ 
ration had monopolized or attempted to ! monopolize 
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“radio vacuum tubes for radio broadcast receivers”, 
which we have heretofore demonstrated cannot be 
true, it would not be equivalent to a judgment that 
the Radio Corporation had monopolized “radio com¬ 
munication’' 7 . The judgment merely says that Clause 
9 was in violation of the Clayton Act because its 
effect— 

“was and is to substantially lessen competition 
or tend to create a monopoly in the commerce in 
such radio vacuum tubes for radio broadcast re¬ 
ceivers (R. 145) 

It is obvious that this judgment is not a judgment 
that the Radio Corporation had “monopolized or at¬ 
tempted to monopolize 77 radio tubes, but only that 
Clause 9 was invalid because its effect was “to sub¬ 
stantially lessen competition or tend to create a mo¬ 
nopoly 77 in such tubes. The difference is essential 
as has already been shown. 

But assuming, solely, for the sake of this branch 
of the argument, that the Radio Corporation was 
adjudged guilty of monopolizing or attempting to 
monopolize radio tubes, nevertheless, it would not be 
such a judgment as is within the purview of Sec¬ 
tion 13, because a judgment that there has been a 
monopoly of “tubes 7 ' 7 is not the equivalent of a judg¬ 
ment that there has been a monopoly of “radio 
communication 77 . 

A manufacturer of tubes might have a monopoly 
of tubes, and yet have nothing whatever to do with, 
or have the slightest interest in, radio communication. 
So a manufacturer of locomotives might obtain a mo¬ 
nopoly in the manufacture of locomotives and not 
be interested at all in railroad transportation. An- 


other manufacturer might have a monopoly in rails, 
another in ear wheels, another in brakes, another in 

i 

axles, and none of them be interested in jany man¬ 
ner in transportation by railroad. Manufacturers 
of wire, necessary for wire telegraphy, might form a 
monopoly and yet not be interested in the slightest 
degree in telegraph communication. And go a man¬ 
ufacturer of radio tubes might obtain a monopoly of 
tubes, and not have anv interest whatever in radio 
communication. A judgment, therefore, that a cor¬ 
poration has been guilty of monopolizing radio tubes 
cannot be the equivalent of a judgment that the cor¬ 
poration has been guilty of monopolizing radio com¬ 
munication. 

(b). Tubes for Broadcast Receivers Are! Only One 
of Many Devices Used in Radio Communication 
but Tubes do Not Constitute Radio Communica- 
tion Nor Do They Constitute a Radio System. 

i 

Appellant contends, at page 19 et seq. of its brief 
that as tubes are an essential part of broadcast re¬ 
ceiving sets, a monopoly in tubes necessarily implies a 
monopoly in radio communication. But many other 
devices are equally necessary for broadcast re¬ 
ceiving sets. Transformers, coils, variable and fixed 
condensers, rheostats, resistances, and numerous other 
devices, are all essential parts of receiving sets. No 
receiving set can be made without using ek’ery one of 
these different parts. So that tubes are lonly one of 
the manv devices necessarv in the construction of re- 

•/ •/ I 

ceiving sets. } 

Carburetors are necessary for automobile trucks, 
but a manufacturer might obtain a mono-poly in 
carburetors and not be interested at all ibn the trans- 





portation of freight by truck. Spark plugs are 
necessary in automobiles, but a monopoly in spark 
plugs would not necessarily imply a monopoly in 
automobiles. The same could be said as to differen¬ 
tials, wheels, springs, and any number of other parts 
necessary for automobiles. 

Steel rails are an essential part of a railroad sys¬ 
tem, but some steel company might obtain a monopoly 
of rails without having a monopoly of railroad trans¬ 
portation, or without owning a single share of stock 
in any railroad company, or without having the slight¬ 
est interest in any railroad except to collect his bills 
for rails. 

Suppose one corporation had a monopoly of tubes, 
another of transformers, another of coils, another of 
condensers, another of rheostats, and so on. If a 
monopoly of a single essential part of receiving sets is 
equivalent to a monopoly of radio communication, 
then a dozen different companies might each have a 
monopoly of radio communication because each might 
have a monopoly of some essential part of receiving 
sets. TMs reduces the contention to an absurdity. 

Counsel also argues that because the term “ radio 
communication” is defined in Section 31 of the Radio 
Act to include “any system by means of which such 
transfer of energy is effected” and because radio 
tubes are necessarv to a radio svstem, that therefore 
radio tubes constitute a radio system and also consti¬ 
tute radio communication. The word “system” must 
necessarily include all of the apparatus and devices 
necessarv to transmit and receive communication. 
With literallv hundreds of devices necessarv to com- 

V %/ 

plete a radio system, it is nothing short of absurdity 
to argue that every one of such devices in itself con- 
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stitutes the system and that therefore every one of 
such devices in itself constitutes radio communication. 

It is, of course, true that a corporation might mo¬ 
nopolize radio communication by monopolizing some 
essential part of the apparatus necessary inlsuch com¬ 
munication. So it might, but the question is not what 
might be done. The question is not even {what was 
done. The sole question is what has the jCourt ad¬ 
judged was done, because action under Section 13 
must be based entirely upon the judgment actually 
rendered. j 

m. | 

The Judgment is Not a Judgment that Unfair Methods 
of Competition Have Been Used Within the Mean¬ 
ing of Section 13. 

(a). The Delaware Court Did Not Adjudge Clause 9 
An Unfair Method of Competition. 

The Delaware judgment said nothing! whatever 
about unfair methods of competition. (Ri 154.) It 
merely stated that the effect of Clause 9 was “to sub- 
stantially lessen competition.” The Delaware Court 
found that Clause 9 was in violation of Section 3 of 
the Clayton Act. No charges of “unfair methods of 
competition” were before the Delaware Coiirt and that 
issue was not and could not have been decided by the 
Court. 
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(b). Under Section 13 the Judgment that Unfair 
Methods of Competition Have Been Used Must 
be by a Court of Appeals Affirming a Finding of 
the Federal Trade Commission. 

The meaning of the phrase “to have been using un¬ 
fair methods of competition” in Section 13 of the 
Radio Act is clear from the following statement of 
Congressman Moore, who inserted the phrase in the 
House after the Act had passed the Senate. Con¬ 
gressman Moore made the following explanation: 

“Mr. Moore of Virginia. Mr. Chairman, I 
would like to have the attention of the gentlemen 
of the Committee. The only change that the 
amendment would make, should it be adopted, is 
to provide that when a court finds that there have 
been unfair methods of competition used—and the 
decree of the court would rest on the finding of 
the Federal Trade Commission—then the license 
would be revoked, just as when a court finds that 
the antitrust laws have been violated.” 
*####### 

“* * * Now the committee will see that the 

amendment, after all, does only two things. It 
recognizes that where the Federal Trade Com¬ 
mission has found the use of unfair methods of 
competition and the courts have approved the 
findings of the Commission, then the status shall 
be exactly as when it has been found by a court 
that there has been a violation of the antitrust 
laws. * * *” (Congressional Record, Vol. 67, p. 
5560.) 

The amendment was adopted and passed both 
Houses without any one questioning its meaning. The 
author of the amendment undoubtedly knew what he 
meant by the amendment, and his explanation was ap- 
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parent'ly accepted by Congress. The explanation seems 
a reasonable one; that is, that a decision: that un¬ 
fair methods of competition had been used must have 
been first rendered by the Federal Trade Commission, 
and that such decision must have been affirimed by a 
Court of Appeals and have become a final judgment, 
before this particular part of the Section j would be 
operative. | 

That the statement of the author of a |statute is 
persuasive as to its meaning has been declared by 
the Supreme Court of the United States ip the case 
of U. S. v. Missouri Pacific, 278 U. S. 269. In that 
case the Court said: 


“Where doubts exist and construction is per¬ 
missible, reports of the committees of Congress 
and statements by those in charge of the measure 
and other like extraneous matter may be taken 
into consideration to aid in the ascertainment 
of the true legislative intent.” I 


A*s the meaning of this statute is in dobbt, under 
the above decision, we are entitled to look at Congress¬ 
man Moore’s remarks for an interpretation of the 
meaning of his amendment. Moreover, his Explanation 
is persuasive. The Federal Trade Commission has 
exclusive jurisdiction to bring proceedings for the 
purpose of stopping practices which constitute un¬ 
fair methods of competition. In this case the Federal 
Trade Commission has not adjudged that the Radio 
Corporation had been using unfair methods of com¬ 
petition. Therefore, this particular part <j>f the stat¬ 
ute has no application. But even if Congressman 
Moore’s interpretation is not the correct one, still this 
part of the statute has no application to the present 


i 
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situation, because there has been no judgment by a 
Court thht unfair methods of competition have been 
used. 

(c) No Precise Definition of Unfair Method of Com¬ 
petition. 

Neither the courts nor the statutes have ever de¬ 
fined precisely what constitutes an unfair method of 
competition. In the case of Federal Trade Commis¬ 
sion v. Gratz, 253 U. S. 421, the Supreme Court of the 
United States said, at page 427: 

“The words ‘unfair method of competition’ 
are not defined by the statute and their exact 
meaning is in dispute.’’ 

And in the verv recent case of Federal Trade Com- 

•/ 

mission v. Raladam Co ., decided by the Supreme Court 
on May 25, 1931, 283 U. S. 643, the Court in speak¬ 
ing of the phrase “unfair methods of competition,” 
said: 


“It belongs to that class of phrases which does 
not admit of precise definition, but the meaning 
and application of which must be arrived at by 
what this court elsewhere has called ‘the grad¬ 
ual process of judicial inclusion and exclusion’.” 

The Federal Trade Commission has repeatedly held 
that certain methods of competition were unfair only 
to have its judgment upset by a court. The Supreme 
Court itself has frequently held that certain practices 
were fair although the Federal Trade Commission had 
held them unfair. 

In the case of Federal Trade Commission v. Curtis, 
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260 U. S. 568, the Federal Trade Commission had 
held that the Curtis Publishing Company, an selling 
the Saturday Evening Post through certain agents 
and not allowing those agents to handle other pub¬ 
lications, was using an unfair method of competition. 
The Supreme Court reversed this decision, holding 
there was nothing unfair about such practice. 

In Federal Trade Commission v. Sinclair Refining 
Company, 261 U. S. 463, the Federal Trade Commis¬ 
sion had held that manufacturers of gasoline, in plac¬ 
ing pumps and tanks in garages and with other retail 
dealers in gasoline, on condition that the pumps and 
tanks be used only in distributing the gasqline made 
by the refiner furnishing the pumps and tanks, was 
using an unfair method of competition. The Supreme 
Court held otherwise, holding the practice to be per- 

i 

fectly fair and proper. 

In Federal Trade Commission v. Gratz, |253 U. S. 
421, the Federal Trade Commission held that a prac- 

i 

t-ice of refusing to sell cotton ties for binding bales 
of cotton unless the purchaser also purchased a cer¬ 
tain amount of bagging with such ties wasj an unfair 
method of competition, but the Supreme Court held 
otherwise, and that there was nothing unfair about 
such practice. i 

Many other examples might be given, but these are 
sufficient to illustrate the point that whether or not 
a certain contract or transaction or practice is an 
unfair method of competition is more or less a matter 
of uncertainty and can only be definitelv known after 
a Court has finally decided the question. 




(d). Not Every Violation of Law is an Unfair Method 

of Competition. 

It is not every violation of law which constitutes an 
unfair method of competition. A violation of the 
Volstead Act or of the speed laws is unlawful, but 
has nothing to do with unfair competition. There are, 
at least, several sections of the Clayton Act a viola¬ 
tion of which could not by any stretch of the imagina¬ 
tion be considered an unfair method of competition. 
Section 8 prohibits interlocking directors in banks and 
trust companies under certain conditions. Section 
9 provides a penalty for any director or officer of a 
common carrier who misappropriates money of the 
corporation. Section 10 provides that no common 
carrier shall have any dealings or transactions ex¬ 
ceeding $50,000 in any one year with another corpora¬ 
tion where there is a common director or a common 
officer. None of these sections seems to be connected 
in any way with unfair competition. 

The point is that while a violation of the Clayton 
Act may be also an unfair method of competition, it is 
not necessarily so. Unfair methods of competition, 
as the term is usually used, relate to some fraud upon 
the buying public, such as palming off one’s own 
goods as the goods of another. We have already seen 
that there is no hard and fast definition of the term 
“unfair methods of competition”. Whether a given 
set of facts constitutes an unfair method of compe¬ 
tition must necessarily be determined by the Court by 
which the case is tried, and it is quite possible that 
upon the same set of facts one Court would decide 
that the methods were unfair and another Court would 
decide that they were not unfair. 
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It will not do to argue that because the Cburt held 
that Clause 9 was a violation of Section 3 of the 
Clayton Act, and because a violation of Section 3 of 
the Clayton Act is an unfair method of competition, 
that therefore the judgment is necessarily; a judg¬ 
ment that the Radio Corporation had been psing un¬ 
fair methods of competition. Such an argument is 
founded, not upon what the judgment itself Isays, but 
upon the opinion of the person making the argument. 

No Court has ever yet held that a violation of 
Section 3 of the Clayton Act is necessarily fin unfair 
method of competition. The Commission may be of 
opinion that a violation of Section 3 is necessarily an 
unfair method of competition, or it may not be of such 
opinion. Section 13 is not based upon opinions or 
inferences but upon what has actually been I adjudged 
by the judgment. j 

So in this case, no one can tell what the (Delaware 
Court might have determined with regard to unfair 
methods of competition had that question been before 
it. Such question was not presented to the Court, 
was not considered by the Court, and was pot deter¬ 
mined by the Court. 

(e). The Unfair Methods of Competition Specified in 
Section 13 Must be in the Business of Radio Com¬ 
munication. 

The purpose of the Radio Act was to regblate inter¬ 
state commerce in radio communication. In fact there 
could have been no other purpose because, as pre¬ 
viously pointed out, the sole power of Congress over 
interstate commerce is the power of reasonable regu¬ 
lation. By well-known principles of statutory con- 


i 

! 

i 

i 
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struction, the phrase “or to have been using unfair 
methods of competition” must relate to the business 
of radio communication. 

But if this phrase be interpreted as applying to 
unfair methods of competition in any business other 
than radio communication, then it is obviously un¬ 
constitutional as having no reasonable relevancy to 
the commerce to be regulated, and as being not in 
fact a regulation of such commerce, but a prohibition. 

(f). If the Phrase “To Have Been Using Unfair 
Methods of Competition” Relates to Any Busi¬ 
ness Othen Than to Communication by Radio, 
Then it is Unconstitutional. 

Appellant argues in its brief that the judgment 
rendered in the Clause 9 case is equivalent to a judg¬ 
ment that the Radio Corporation had been using un¬ 
fair methods of competition in the sale of radio tubes 
for broadcast receiving sets, and that the unfair 
methods 1 of competition mentioned in Section 13 do 
not apply alone to the business of radio communica¬ 
tion, but apply to any line of business, and that there¬ 
fore a judgment that unfair methods of competition 
had been used in the sale of tubes brings Section 
13 into operation and requires the Commission to 
deny all licenses to the Radio Corporation and its 
subsidiaries. 

We have already shown that the judgment is not 
a judgment that unfair methods of competition had 
been used in any business, but even if the judgment 
could be so interpreted, then the unfair methods of 
the statute must refer to the business of radio com¬ 
munication. For, if the phrase with regard to unfair 
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methods of competition is to be applied tb business 
other than radio communication, then it is uncon- 
stitutional because it would then have no reasonable 

j 

relation to the regulation of radio communication. 
Congress has the power to make reasonable regula¬ 
tions concerning interstate commerce, but! it cannot, 
under the guise of regulation, pass some j restriction 
which bears no real relevancy to regulation. 

In Adair v . U. S., 208 U. S. 161, the Supreme Court 
held that a statute making it unlawful for! a railroad 
to discharge an employee because of membership in 
a labor union was unconstitutional because it had no 
reasonable relation to the conduct of the commerce 
sought to be regulated. 

In that case the statute forbidding the discharge 
of an employee because he belonged to a labor union 
did have some connection with railroad -transporta¬ 
tion. It directly concerned the employees! conducting 
the operation of the railroad, but it was jin no sense 
a regulation of the business, and had no refrl relevancy 
to the conduct of that business. Therefore, it was 

i 7 

unconstitutional. 

So in this case, if the statute means that any per¬ 
son adjudged to have been using unfair i methods of 
competition in selling articles or device^, or in any 
other business except radio communication, shall be 
forever barred from engaging in the business of radio 
communication, such statute is unconstitutional, be¬ 
cause it is in no proper sense a regulation of the 
conduct of the business of radio communication. 

It is a well known principle of statutory construc¬ 
tion that a statute must be interpreted in such man¬ 
ner as to avoid serious question as to! its contitu- 

i 

tionality. | 
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U. S. v. Delaware £ Hudson, 213 U. S. 366. 

Panama R. R. v. Johnson, 264 U. S. 375. 

In the case of Blodgett v. Holden, 275 U. S. 142, the 
Supreme Court said at page 148 of the opinion: 

“* * * the rule Is settled that as between two 
possible interpretations of a statute, by one of 
which it would be unconstitutional and bv the 
other valid, our plain duty is to adopt that which 
will save the Act. Even to avoid a serious doubt 
the rule is the same. United States v. Delaware 
& Hudson Co., 213 U. S. 366, 407, 408; United 
States v. Standard Brewery , 251 U. S. 210, 220; 
Texas v. Eastern Texas R. R. Co., 258 U. S. 204, 
217; Bratton v. Chandler, 260 U. S. 110, 114; 
Panama R. R. Co. v. Johnson, 264 U. S. 375, 390.’ ’ 

It therefore follows that the unfair methods of 
competition referred to in the Section must be unfair 
methods in the business of “radio communication.” 

As the judgment of the Delaware Court has nothing 
whatever to sav about “radio communication,” it 
follows that that judgment is not the kind of judg¬ 
ment described in Section 13 and is therefore not such 
a judgment as required the Radio Commission to deny 
the intefvenors’ applications for renewals of licenses. 

SECTION 13 IS UNCONSTITUTIONAL. 

Section 13 is unconstitutional for the following 
reasons: 

1. The Power of Congress over interstate com¬ 
merce is limited to regulating such commerce 
(Constitution, Art. I, Sec. 8, Clause 3). Section 
13 is not a regulation of interstate commerce in 
radio communication and is therefore void, be¬ 
cause : 


I 

I 
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(a) It is not a regulation but a prohibition 
forever denying certain persons the right 
to engage in such commerce; 

(b) The reasons set forth in the Statute as 
the grounds upon which certain persons 
are denied the right to engage; in inter¬ 
state commerce in radio communication 
have no real relevancy to commerce sought 
to be regulated. 

(c) If the Section is in any sense a regulation, 
it is so unreasonable and arbitrary as to 
be beyond the power of Congress. 

2. It violates the Fifth Amendment to the 
Constitution in that it deprives persons affected 
of property without due process of law, in the 
following particulars: ! 

(a) It is arbitrary and discriminatory, not 

operating on all alike. i 

(b) It inflicts an extreme penalty for an in¬ 
definite and uncertain offense. I 

(c) It inflicts so severe a penalty for an uncer¬ 
tain offense as to prevent persons from 
asserting their legal rights. 


I. | 

THE POWER OF CONGRESS OVER INTERSTATE 
COMMERCE IS LIMITED TO THE POWER 
OF REGULATION. IT HAS NO ^OWER TO 
PROHIBIT A LAWFUL BUSINESS. 

Clause 3, Section 8, of Article I of the Constitu¬ 
tion provides that Congress shall have power— 

4 4 to regulate commerce with foreign nations and 
among the several states and with I the Indian 
tribes.” 


i 

i 

i 

i 

i 


i 






This is the only section of the Constitution covering 
the subject of interstate commerce, and is the sole 
authority of Congress to legislate with regard to that 
subject. 

In the case of KFKB Broadcasting Ass’n. v. Fed¬ 
eral Radio Commission, 47 Fed. (2d) 670, this Court 
said: 


“We have held that the business of broadcast¬ 
ing, being a species of interstate commerce, is 
subject to the reasonable regulation of Congress. 
Technical Radio Lab. v. Fed. Radio Comm., 59 
App. D. C. 125, 36 F. (2d) 111, 66 A. L. R. 1355; 
City of New York v. Fed. Radio Comm., 59 App. 
D. C. 129, 36 F. (2d) 115; Chicago Federation of 
Labor v. Fed. Radio Comm., 59 App. D. C. 333, 
41 F. (2d) 422.” 

See also: 

City of New York v. Fed. Radio Comm., 59 
App. D. C. 129; 

General Electric Co. v. Fed. Radio Comm., 58 
App. D. C. 386, 389. 

The Act itself thus states its object— 

“that this Act is intended to regulate all forms 
of interstate and foreign radio transmission and 
communications within the United States, its ter¬ 
ritories and possessions.” 

And the Supreme Court has declared that the stat¬ 
ute— 


“was enacted as a regulation of interstate and 
foreign radio communication * * *.” 

Fed. Radio Comm. v. General Electric Co., 281 
U. S. 464, 466. 


37 


i 

i 

i 

i 

i 


(a). Under the Guise of Regulation Congress Has no 
Power to Prohibit a Lawful and Beneficial Com¬ 
merce. 

It is true that forms of interstate commerce which 
are evil in themselves have been prohibited by statute, 
and that these statutes have been upheld by the Su¬ 
preme Court of the United States. But such statutes 
have been upheld upon the ground that thb prohibi¬ 
tion of a traffic, in itself harmful to the public, is in 
reality nothing but a proper regulation of interstate 
commerce as a whole. In the Lottery Case j 188 U. S. 
page 321, the Supreme Court said at page 356 of the 
Opinion: 

i 

“We have said that the liberty prbtected by 
the Constitution embraces the right to be free in 
the enjoyment of one’s faculties; ‘to be free to 
use them in all lawful ways; to live! and work 
where he will; to earn his livelihood by any 
lawful calling ; to pursue any livelihood or avo¬ 
cation, and for that purpose to enter into all 
contracts that may be proper.’ Allgeyer v. 
Louisiana , 165 U. S. 578, 589. But surely it will 
not be said to be a part of any one’s liberty, as 
recognized by the supreme law of the| land, that 
he shall be allowed to introduce intoj commerce 
among the States an element that will be con¬ 
fessedly injurious to the public morals.’ 9 

In the case of Hammer v. Dagenhart ,j 247 U. S. 
251, it appeared that Congress had enacted a law 
prohibiting transportation in interstate commerce of 
goods made at factories in which certain child labor 
had been employed. The Supreme Court held the Act 
unconstitutional, saying: 


3S 


4 ^In Gibbons v. Ogden, 9 MTieat. 1, Chief Jus¬ 
tice Marshall, speaking for this Court, and de¬ 
fining the extent and nature of the commerce 
power, said, ‘It is the power to regulate ; that is, 
to prescribe the rule by which commerce is to be 
governed.’ In other words, the power is one to 
control the means by which commerce is carried 
on, which is directly the contrary of the assumed 
right to forbid commerce from moving and thus 
destroy it as to particular commodities. But it 
is insisted that adjudged cases in this Court es¬ 
tablish the doctrine that the power to regulate 
given to Congress incidentally includes the au¬ 
thority to prohibit the movement of ordinary 
commodities and therefore that the subject is not 
open for discussion. The cases demonstrate the 
contrary. They rest upon the character of the 
particular subjects dealt with and the fact that 
the scope of governmental authority, state or 
national, possessed over them is such that the 
authority to prohibit is as to them but the exer¬ 
tion of the power to regulate.” 

The Court then reviewed the various cases where 
Congress had prohibited certain forms of interstate 
traffic and showed that each one was based upon 
some evil in the traffic itself, such as the transporta¬ 
tion of diseased cattle and the like. The Court then 
continued: 

“In each of these instances the use of interstate 
transportation was necessary to the accomplish¬ 
ment of harmful results. In other words, al¬ 
though the power over interstate transportation 
was to regulate, that could only be accomplished 
by prohibiting the use of the facilities of inter¬ 
state commerce to effect the evil intended. 

This element is wanting in the present case. 
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The thing intended to be accomplished by this 
statute is the denial of the facilities of interstate 
commerce to those manufacturers in the States 
who employ children within the prohibited ages. 
The act in its effect does not regulate transporta¬ 
tion among the States, but aims to standardize 
the ages at which children may be employed in 
mining and manufacturing within the States. 
The goods shipped are of themselves! harmless.” 


So here, “the thing intended to be accomplished by 
this statute is the denial of the facilities of interstate 
commerce to” those persons who have be6n adjudged 
to have been in certain specified respects -violators of 
the antitrust laws. j 

No one doubts that the business of Radio communi¬ 
cation is not harmful in itself. No one doubts that it 
is not only a lawful business but one highly bene¬ 
ficial to the public. It therefore, seems impossible 
to distinguish this case from the child j labor case. 
There Congress forbade certain persons, yrho had man¬ 
ufactured goods by methods disapproved by Con¬ 
gress, from shipping those goods in interstate com¬ 
merce. Here Section 13 arbitrarily forever forbids 
certain persons from carrying on this lawful busi¬ 
ness of radio communication, not on account of any- 
thing in the traffic itself, but because I the persons 
forbidden to carry on the business hate done cer¬ 
tain things which Congress by statute has disap¬ 
proved. Nor is this Section in any seijse a regula¬ 
tion. Such regulation is fully accomplished by other 
Sections of the Radio Act, such as Sections 9, 10, 11, 
14, 17 and 18. j 
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(b). Section 13 is Unconstitutional Because Its Pro¬ 
visions Bear no Reasonable Relevancy to the 
Regulation of Interstate Commerce in Radio 
Communication. 

Section 13 is in no sense regulatory, but merely bars 
certain persons, who have been adjudged by a court 
to have done certain acts specified in the Section, 
from engaging in the business of radio communica¬ 
tion. It matters not how fit such persons may be to 
carry on this lawful business or how beneficial or 
even necessary it may be to the public interests that 
they should carry it on, they are barred by the stat¬ 
ute forever. 

This isi well illustrated by its application to the 
Radio Corporation in this particular case. Radio 
telegraph communication with all parts of the world 
is carried on by one of the subsidiaries of the Radio 
Corporation, R. C. A. Communications, Inc. This 
business has grown to such tremendous proportions 
that over 10,000 business messages are sent every day 
over this system, largely between the United States 
and foreign countries. This business is of great 
advantage and benefit to the foreign commerce of the 
United States. No other person or corporation is 
equipped to handle it, nor could be so equipped with¬ 
in the space of several years. (R. 47.) So that if the 
corporation now conducting this business of wireless 
telegraphy be denied a license, the business itself 
will instantly cease, resulting in a great and serious 
injury to the public good. (R. 46, 47.) 

The same may be said in regard to the immense 
business conducted by the intervenor Radiomarine 
Corporation, serving 1200 ships at sea. If this ser¬ 
vice should cease, there would follow an incomparable 
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loss to commerce, endangering safety of ships at sea, 
and crippling the whole machinery of international 
communication. 

The arbitrary character of Section IS is thus 
shown in a superlative degree. Congress has under¬ 
taken to pass a statute which would destroy this 
great business, not because of any evil in the business 
itself, but purely because of a legislative! fiat that 
certain named persons shall not be permitted to en¬ 
gage in such business. This statute is not! a regula¬ 
tion for the public good, which must be thje purpose 
of all legal regulation; it is a prohibition to the pub¬ 
lic detriment, and, therefore, beyond the I power of 
Congress to enact. As was said by this Cdurt in the 
case of City of New York v. Federal Radio Commis¬ 
sion, 59 App. D. C., page 129: 

i 

i 

“In our opinion the interstate broadcast of 
radio communications is a species of ! interstate 
commerce, and as such is subject to Federal reg¬ 
ulation. This regulation must deal j with the 
broadcasting system as a whole, of which each 
station is only a unit and must have as its pur¬ 
pose the promotion of the public interest, con¬ 
venience and necessity.” 

i 

In Adair v. U. S., 208 U. S. 161, supra , wherein the 

i 

Court held that a statute making it unlawful for a 
railroad to discharge an employee becausb of mem¬ 
bership in a labor union was unconstitutional because 
it had no reasonable relation to the conduct of the 
commerce sought to be regulated, the Couf-t said: 

“Manifestly, any rule prescribed for the con¬ 
duct of interstate commerce, in order to be 
within the competency of Congress j under its 
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power to regulate commerce among the states, 
must have some real or substantial relation to or 
in connection ivith the commerce regulated. But 
what possible legal or logical connection is there 
between an employee’s membership in a labor 
organization and the carrying on of interstate 
commerce. We need scarcely repeat what this 
court has more than once said, that the power 
to regulate interstate commerce, great and para¬ 
mount as that power is, cannot be exerted in vio¬ 
lation of any fundamental right secured by other 
provisions of the Constitution. Gibbons v. 
Ogden , 9 Wheat. 1, 196; the Lottery Case, 198 
U. S. 321, 353. 

4 ‘It results, on the whole case, that the pro¬ 
visions of the statutes under which the defen¬ 
dant was convicted must be held to be repug¬ 
nant to the Fifth Amendment and as not em¬ 
braced by nor within the power of Congress to 
regulate interstate commerce, but under the guise 
of regulating interstate commerce and as applied 
to this case it arbitrarily sanctions an illegal 
invasion of the personal liberty as well as the 
right of property of the defendant Adair.” 

In that case the statute forbidding the discharge of 
an employee because he belonged to a labor union 
would seem to have some connection with railroad 
transportation. It directly concerned the employees 
conducting the operation of the railroad, but the 
Supreme Court said that it was in no sense a regula¬ 
tion of the business, and had no real relevancy to the 
conduct of that business. Therefore, it was uncon¬ 
stitutional. So in this case, the statute is in no sense 
a regulation of the conduct of the business of radio 
communication. It says nothing with regard to the 
kind of matter which shall be sent over the radio; it 
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says nothing with regard to the devices which shall 
be used for radio transmission; it says nothing with 
regard to the conduct of any branch of the business, 
but merely prohibits certain persons from engaging 
in that business. Such persons may be, and this rec¬ 
ord demonstrates that the intervening corporations 
before this court are, those best able to serve the 
public, its convenience, its interests, and its necessities. 

If Congress can shut the doors of interstate com¬ 
merce to persons who have violated the antitrust 
laws, then Congress would have the poweb to pre¬ 
scribe a standard of character for everyone!who en¬ 
gages in any form of interstate commerce, and that 
anyone who did not measure up to that Standard 
should be forever denied the right to engage in any 
lawful business involving such commerce. 

If Section 13 be valid, then Congress mipht, with 
equal propriety, forbid any person from engaging in 
interstate commerce who had been guilty of a mis¬ 
demeanor, who had been divorced by his wife, or who 
had violated the traffic laws. This Congress has no 
power to do, as is clearly shown by the Child Labor 
case above cited. In that case Congress, under the 
guise of regulation, had attempted to prohibit goods 
from interstate commerce where the manufacturer of 
the goods had employed child labor, such employment 
being evidently disapproved by Congress. | The Su¬ 
preme Court held that such a law was not !a regula¬ 
tion, but a prohibition, and that Congress had no such 
power. 


i 
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(c). The Power to Regulate Must be Reasonably Ex¬ 
ercised and Section 13, if a Regulation at All, is 
Not a Reasonable Regulation. 

That the power of regulation of interstate com¬ 
merce must be reasonably exercised, has been repeat- 
edlv stated bv this Court. 

•/ v 

KFKB Broadcasting Ass’n v. Fed . Radio 
Comm., Fed. (2d) 670, 672, D. C. App., 
supra. 

Chicago Federation of Labor v. Fed. Radio 
Comm., 59 App. D. C. 333, 334. 

In the latter case this Court, after stating that the 
cause of independent broadcasting would be endan¬ 
gered and public interest prejudiced if the licenses of 
established stations should be arbitrarily withdrawn 
and appropriated to the use of other stations, said: 

“This statement does not imply any deroga¬ 
tion of the controlling rule that all broadcasting 
privileges are held subject to the reasonable reg¬ 
ulatory power of the United States, and that the 
public convenience, interest, and necessity are the 
paramount considerations . 1 ’ 

See also General Electric Co. v. Fed. Radio Comm., 
58 App. D. C. 386, in which, on page 389, this Court 
said: 


“(2, 3) In respect to appellant’s first conten¬ 
tion we may say that, under the commerce clause 
of the Constitution (article 1, S 8, Cl. 3), Con¬ 
gress has the power to provide for the reasonable 
regulation of the use and operation of radio sta¬ 
tions in this country, and to establish agencies 
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such as the Federal Radio Commission to give 
effect to that authority.’’ 

i 

I 

Finally, in City of New York v. Federal Radio 
Comm., 59 Appeals D. C. 129, 130, this Court, refer¬ 
ring to the benefits of Federal regulation jof inter¬ 
state radio communication, said: j 

i 

“This regulation must deal with the broadcast¬ 
ing system as a whole, of which each Station is 
only a unit, and must have as its purposk the pro¬ 
motion of the public interest, convenience and 
necessity. 7 7 I 

i 

j 

It is thus declared that one of the tests! to deter¬ 
mine the reasonableness, and therefore the; validity, 
of regulation of radio communication, is whether the 
public interest, convenience or necessity is .promoted 
thereby. j 

So important and necessary to the publijc welfare 
and to commerce itself has the business of radio com- 

i 

munication now become, that this Court in comment¬ 
ing upon the benefit of national regulation of radio, in 
the case of General Electric Co. v. Federal Radio 

i 

Commission, 58 App. D. C. 386, said: S 

“that without such national regulatioii of radio 
a condition of chaos in the air would follow, and 
this peculiar utility, which possesses s'uch incal¬ 
culable value for the social, economical] and poli¬ 
tical welfare of the people, and for the . service of 
the Government, would become practically use¬ 
less.” | 

Bearing in mind, then, the great public service 
which this vast industry is performing, and! which the 
Radio Act as a whole is intended to regulate for the 


i 
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public interest and welfare, it is to be observed that 
Section 13, without any consideration of the public 
good, commands the licensing authority to refuse a 
license to any applicant adjudged by a Federal Court 
to have violated the antitrust laws in the manner 
specified in the Section. 

The Section requires the Commission utterly to dis¬ 
regard the ability or qualification of the applicant to 
operate h station to the end that the public conveni¬ 
ence, interest or necessity may be served, even though 
such ability and qualification has in the past been so 
thoroughly demonstrated that, but for the mandate 
of this Section, the Commission would (as announced 
at the hearing in this case, R. 42) have granted the 
licenses applied for as a matter of course, because the 
public interest would obviously be served thereby. It 
requires the Commission absolutely and completely 
to disregard the public convenience, interest and 
necessity, although the refusal directed may inflict 
serious and irreparable injury, not only to the per¬ 
sons directly affected, but to commerce generally and 
to the welfare of the nation as a whole. 

The result of the operation of Section 13, therefore, 
does not accomplish regulation for the public good 
but prohibition and destruction, in whole or in part, 
of a lawful commerce to the public detriment. It 
does nof and cannot have “as its purpose the promo¬ 
tion of the public interest, convenience and necessity”, 
as this Court, in the case of City of New York v. Fed. 
Radio Commission, 59 App. D. C. 129, said it must. 

No better illustration of this fact can be found than 
is disclosed by the record in this case. If the decree 
of the United States District Court of Delaware be 
held to come within the terms of Section 13 and that 
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Section be held constitutional, then the thousands of 
commercial radio messages sent daily to a!nd from 
foreign countries, so vital to commerce (R. 48), will 
no longer be sent, the ship to shore communication, 
so necessary to the safety and convenience of over a 
thousand vessels, will instantly cease, and the chain 
of broadcasting which so largely contributes to the 
pleasure, amusement and education of the people and 
to the stimulation of business, will be silenced. The 
injury to the public welfare, if this should happen, is 
obvious and incalculable. 

Assuming, for the argument only, that the Radio 
Corporation of America has been adjudged guilty of 
unfair competition in the sale of radio tubes for 
broadcast receiving sets, such adjudication can have 
no possible bearing upon the continuance of the ser¬ 
vice in radio telegraphy which the intervenor R. C. A. 
Communications, Inc., has during a period of years 
built up to a high state of perfection and Conducted 
as a 'beneficial public utility throughout the world. 

Neither does the fact of such adjudication furnish 
any reason why more than a thousand shi]j)s should 
be required suddenly to navigate the seven |seas with 
their wireless apparatus silent, while the intervenor 
Radiomarine Corporation is ready, able and anxious 
to continue its service to these vessels. 

Likewise, such adjudication furnishes rio reason 
why the multitude of educational, musical, bntertain- 
ing, and beneficial programs which have been for 
years daily sent out over the air for the benefit of 
millions of people, by the intervenor National Broad¬ 
casting Company, must be abandoned, and the public 
deprived of this valuable service. 


! 
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(d). Congressional Fiat as to What Is a Reasonable 
Regulation Can Not Take the Place of Fact. 

It may be contended that the provisions of Sec¬ 
tion 13 amount to a legislative fiat that the public in¬ 
terest, convenience and necessity would not be served 
by the granting of a license to one adjudged to have 
committed the acts specified in the Section, and, 
therefore, the statute performs a regulatory function 
for the public welfare, and is a reasonable exercise 
of the constitutional power of regulation. But as has 
been seen, the true fact may be (as in the instant case 
it is) that the denial of licenses under the conditions 
required by the Section, would not only be adverse 
and injurious to the public interests but actually disas¬ 
trous to such interests. Such legislative fiat cannot 
be substituted for the actual fact. 

The Supreme Court, in the case of Manly v. 
Georgia, 279 U. S. 1, had under consideration a sec¬ 
tion of the Georgia Banking Act which declared that 
every insolvency of a bank should be deemed fraudu¬ 
lent and that the President and Directors should be 
severally punished by imprisonment; provided, how¬ 
ever, that such officers might rebut the presumption 
of fraud by showing certain facts. Elsewhere the Act 
declared a bank to be insolvent when it could not meet 
its liabilities. 

The Court, in holding the Section unconstitutional, 
said: 


“A statute creating a presumption that is ar¬ 
bitrary, or that operates to deny a fair oppor¬ 
tunity to repel it violates the due process clause 
of the fourteenth amendment. Mere legislative 
fiat may not take the place of fact in the deter- 
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ruination of issues involving life, liberty or prop¬ 
erty.” i 

I 

If Section 13 was intended to be a legislative fiat 
that the public interest, convenience and necessity 
will be served by a denial of a license to oiie who has 

i 

been adjudged guilty of the acts enumerated in the 
Section, notwithstanding the truth is the reverse, 
then that Section is intended to take the place of the 
actual fact as to whether public interest, Convenience 
and necessity would be served by granting or denying 
such license. It would then come within the rule laid 
down in Manly v. Georgia that legislative fiat can not 
take the place of fact in an issue involving life, lib¬ 
erty or property, and would thus violate the due pro¬ 
cess clause of the fifth amendment. 

And the vice of the Section is the more obvious 
when it appears that the public interest, jeonvenience 
or necessity would, in fact, be served by granting the 
license applied for, and the particular acts adjudged 
to have been committed by the applicant in no way 
affect its ability- to serve the public by the continued 
operation of its business. 

i 

IL j 

THE POWER TO REGULATE IS SUBJECT TO 
OTHER CONSTITUTIONAL LIMITATIONS 
UPON CONGRESSIONAL POWER* 

While the power to regulate interstate and foreign 
commerce is plenary and complete in itself, it is, nev¬ 
ertheless, subject to such limitations as are found 
elsewhere in the Constitution. ! 

Said the Supreme Court in the Lottery Case, 188 
U. S. 321, 362, 363: j 
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“We may, however, repeat, in this connection, 
what the Court has heretofore said, that the 
power of Congress to regulate commerce among 
the States, although plenary, cannot be deemed 
arbitrary, since it is subject to such limitations 
or restrictions as are prescribed by the Consti¬ 
tution. This power, therefore, may not be exer¬ 
cised so as to infringe rights secured or pro¬ 
tected by that instrument. It would not be diffi¬ 
cult to imagine legislation that would be justly 
liable to such an objection as that stated, and be 
hostile to the objects for the accomplishment of 
which Congress teas invested with the general 
power to regulate commerce among the several 
States.” 

Among such limitations upon the power of Con¬ 
gress to regulate interstate commerce, is the negation 
of the right to deprive a person of his liberty and 
property. Defining the word “liberty”, the Supreme 
Court, in the case of Allgeyer v. Louisiana, 165 U. S. 
578, said: 

“The term is deemed to embrace the right of 
the citizen to be free in the engagement of all his 
faculties; to be free to use them in all lawful 
ways; to live and work where he will; to earn 
his livelihood or avocation; and for that purpose 
to enter into all contracts which may be proper, 
necessary, and essential to his carrying out to a 
successful conclusion the purposes above men¬ 
tioned.” 

Liberty to pursue an occupation and enter into con¬ 
tracts with respect thereto, subject to the condition 
that they must not be inconsistent with the public 
interest, injurious to public order, or detrimental to 
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the public good, lias always been recognized: as guar¬ 
anteed to every citizen by the Constitution.! 

Said Mr. Justice Field in Dent v. West j Virginia, 
129 U. S. 114, 121: I 

i 

i 

“It is undoubtedly the right of every j citizen of 
the United States to follow any lawful calling, 
business, or profession he may choose, subject 
only to such restrictions as are impdsed upon 
all persons of like age, sex and condition. This 
right may in many respects be considered as a 
distinguishing feature of our republican institu¬ 
tions. Here all vocations are open to every one 
on like conditions. All may be pursued as sources 
of livelihood, some requiring years of jstudy and 
great learning for their successful prosecution.” 

i 

In the case of Adkins v. Childrens’ Hospital, 261 
U. S. 525, the Court said: 


“That the right to contract about ohe’s affairs 
is a part of the liberty of the individual protected 
by this clause, is settled by the decisions of this 
Court and is no longer open to question.’’ (p. 

545) 


In Adair v. United States, 20S U. S. 161, the Su¬ 
preme Court said: j 

i 

j 

“We need scarcely repeat what this Court has 
more than once said, that the power |to regulate 
interstate commerce, great and paramount as that 
power is, cannot be exerted in violation of any 
fundamental right secured by other provisions of 
the Constitution.” 

i 

It therefore follows that while Congress has the 

power to regulate interstate commerce,! it cannot, 

j 

i 

j 

i 

i 
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while purporting to regulate such commerce, violate 
the due process clause of the Fifth Amendment. 

in. 

SECTION 13 VIOLATES THE DUE PROCESS 
CLAUSE OF TEE FIFTH AMENDMENT, BE¬ 
CAUSE IT IS ARBITRARY AND DISCRIMI¬ 
NATORY. 

Unless the law complained of operates on all alike 
and does not subject an individual to an arbitrary 
exercise of governmental powers, it violates the due 
process clause of the Fifth Amendment. In the case 
of Giozza v. Tiernan, 148 U. S. 657, the Supreme 
Court said: 

“Due process of law, within the meaning of 
the Amendment, is secured if the laws operate 
on all alike and do not subject the individual to 
an arbitrary exercise of the powers of govern¬ 
ment.” 

To the same effect, see Leeper v. Texas, 139 U. S 
462, and Twining v. New Jersey, 211 U. S. 78. 

In Cotting v. Kansas City Stock Yards Company, 
183 U. S. 79, it appeared that a statute of Kansas 
regulated the charges of stock yards which did a cer¬ 
tain amount of business. But stock yards doing a 
business less than the specified amount did not come 
within its terms. The Supreme Court held that this 
statute was arbitrary and discriminatory and vio¬ 
lated the due process clause of the Constitution. The 
Court said: 

“Arbitrary selection can never be justified by 
calling it classification. ” 
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And further on, the Court added this language: 

I 

“No duty rests more imperatively upon the 
courts than the enforcement of those constitu¬ 
tional provisions intended to secure thajt equality 
of rights which is the foundation of free govern¬ 
ment. ’ ’ ; 

In Gulf Colorado Railway Company v. Ellis, 165 

i 

U. S. 150, the Court had under consideration a statute 
which singled out railway companies and required 
them to pay attorneys’ fees in certain cases to parties 
recovering a judgment against them. No persons or 
corporations other than railroads came jvithin the 
provisions of the Act. The Court held tljils statute 
so discriminatory as to be unconstitutional. 

In Adair v. United States, 208 U. S. ldl, the Su¬ 
preme Court had under consideration an Act of Con¬ 
gress making it unlawful for a common carrier to dis¬ 
charge an employee because of membership; in a labor 
organization. The Supreme Court held this statute 
was discriminatory and in violation of the due process 
clause of the Fifth Amendment. j 

In the very recent case of Smith v. Cahoon, de¬ 
cided by the Supreme Court on May 25,! 1931, (283 
IT. S. 553), a statute was under consideration which 
prohibited auto transportation companies from op¬ 
erating vehicles for hire upon a publje highway 
without having obtained a certain certificate from a 
state commission. The Act excluded from its terms 
transportation companies engaged in transporting 
agricultural and some other products. The Supreme 
Court held this discrimination rendered j the statute 
void. The Court said: 
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“But in establishing such a regulation, there 
does not appear to be the slightest justification 
for making a distinction between those who 
carry for hire farm products, or milk or butter, 
or fish or oysters, and those who carry for hire 
bread or sugar, or tea or coffee, or groceries in 
general, or other useful commodities. So far as 
the statute was designed to safeguard the public 
with respect to the use of the highways, we think 
that the discrimination it makes between the 
private carriers which are relieved of the ne¬ 
cessity of obtaining certificate and giving se¬ 
curity, and a carrier such as the appellant, was 
wholly arbitrary and constituted a violation of 
the appellant’s constitutional right.” 

In Connolly v. Union Seiver Pipe Co., 184 U. S. 
540, 564, the Court held as unconstitutional, because 
discriminatory, a statute of Illinois prohibiting trusts 
formed by persons or corporations engaged in gen¬ 
eral trade, which excepted from its provisions “agri¬ 
cultural products or livestock while in the hands of 
the producer or raiser.” In so holding, the Court 
observed: 

“We conclude this part of the discussion by 
saying that to declare that some of the class 
engaged in domestic trade or commerce shall be 
deemed criminals if they violate the regulations 
prescribed by the State for the purpose of pro¬ 
tecting the public against illegal combinations 
formed to destroy competition and to control 
prices, and that others of the same class shall 
not be bound to regard those regulations, but 
may combine their capital, skill or acts to de¬ 
stroy competition and to control prices for their 
special benefit, is so manifestly a denial of the 
equal protection of the laws that further or ex¬ 
tended argument to establish that position would 
seem to be unnecessary.” 
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Tested by the rule laid down by these chses, Sec¬ 
tion 13 is unconstitutional for the following! reasons: 

(a) It was definitely held in the child labor case 
previously cited that Congress cannot bar ! traffic in 
interstate commerce on account of the character of 
the person engaging in that commerce. Still, if we 
assume that there is such a power in Congress and 
that Congress may bar persons on account of their 
character from engaging in interstate (bommeree, 
still the restrictions imposed by Congress | must not 
be discriminatory but must apply to all persons alike. 
If monopolizing or attempting to monopolize radio 
communication stamps a person as of such! character 
that Congress is justified in barring such person 
from engaging in interstate commerce in radio com¬ 
munication, it must be clear that a persoiji who has 
been guilty of monopolizing something dther than 
radio communication should likewise be barred from 
the particular kind of interstate commerce in which 
he is engaged. Monopolizing bread, foit example, 
-would certainly be as great an offense as monopoliz¬ 
ing radio communication, yet under this statute one 
of such persons is barred from engaging ih this par¬ 
ticular form of interstate commerce while the other 
is not so barred. The discriminating character of 
this statute is thus made manifest. i 

i 

(b) It is discriminatory because persons tvho monop¬ 
olize radio telegraph communication are denied the 
right to engage in that business, but persons who 
monopolize wire telegraphy are not denied {the right to 
engage in the wire telegraph business; npr are per¬ 
sons -who monopolize any other form of interstate 
commerce denied the right to engage in that par¬ 
ticular commerce. 
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(c) A person engaged in any form of interstate 
commerce, save only radio communication, may be 
guilty of monopoly in its most flagrant form, yet 
still continue bis business. This is an unwarranted 
discrimination against persons who engage in inter¬ 
state commerce in radio communication and in favor 
of all who engage in other branches of interstate 
commerce. It is true that broadcasting is somewhat 
different from other forms of radio communication 
because vast numbers listen to what is broadcast. If 
offensive matter were broadcast over the radio, it 
might be barred by the Radio Commission as not in 
the public interest; and if an offender in this respect 
continued his offense, a license could be denied upon 
that ground. But this would be on account of the 
matter sent out and not on account of the character 
of the person sending it. The right to bar such 
matter from being broadcast comes within the rule 
that traffic which is evil in itself may be barred from 
interstate commerce. Moreover, broadcasting is the 
only form of radio communication where such condi¬ 
tion exists. The extensive business of sending pri¬ 
vate business messages by radio all over the world 
and the important business of sending radio messages 
to and from ships are not subject to the possibility 
of such abuse. 

If Interveners’ Licenses Be Denied on Account of the 
Provisions of Section 13, Intervenors Will be De¬ 
prived of Large Values in Property Without Due 
Process. 

The record discloses that the radio stations and 
appliances with their equipment operated by these 
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intervenors and their studios and laboratories, con- 

i 

stitute tangible property of immense value (over 
$30,000,000.00), and represent investments and expen¬ 
ditures made during a period of years of experimen¬ 
tation and operation. (R. 47, 48, 63, 93,j 102, 113, 
114.) This Court has more than once interfered to 
prevent injury to establish^radio stations and the 
resultant loss to their owners, and has declared that 
such property, acquired and used in good! faith and 
serving the public interest, is entitled to judicial pro¬ 
tection from Congressional attempts at unreasonable 

regulation. ! 

i 

Chicago Federation of Labor v. Fed. Radio 
Comm., 59 App. D. C. 333, 334; j 
General Electric Co. v. Fed. Radio Comm., 58 
App. D. C. 389, 390; j 

Journal Company v. Fed. Radio Comm., 48 
Fed. (2d) 461, 463. j 

I 

In the last case the Court said: j 

“No station that has been operating in good 
faith should be subjected to a change of fre¬ 
quency or power or to a reduction of its normal 
and established service area, except Ifor compel¬ 
ling reasons.” 

If the provisions of Section 13 are enforced against 
the intervenors herein, their business, j the income 
from which amounts to many millions annually, would 
immediately cease, the large investments made by 
them would be rendered practically worthless, and 
their entire tangible properties and their right to 
use them (which in itself is property— Buchanan v. 
Warley, 245 U. S. 60, 74) would become practically 
valueless. 
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The intervenors thus would be deprived of their 
property by the operation of the statute. For the 
reasons and upon the authorities above presented, 
such deprivation would be without due process of law, 
in violation of the Fifth Amendment. 

Section 13 is Unconstitutional Because if Invoked 
An Extreme Penalty Would Be Inflicted for an 
Indefinite or Uncertain Offense. 

Section! 13 of the Radio Act is highly penal in its 
nature, inflicting perhaps a greater penalty than any 
other statute. Under it many millions of dollars’ 
worth of property may be rendered instantly value¬ 
less, and a great and world-wide business of tre¬ 
mendous value instantly destroyed. No other statute 
approximates so severe a penalty. It is an estab¬ 
lished principle of penal statutes that the law must 
be clear and definite, so that one who is to be penal¬ 
ized for a violation of that law may know exactly what 
it is for which he is to incur the penalty. 

As hereinbefore pointed out, the words “ unfair 
methods of competition’’ are from the Federal Trade 
Commission Act. That is an Act preventive in its 
nature, not penal. A finding by the Federal Trade 
Commission that one has used unfair methods of 
competition results only in an order issued by the 
Commission to cease and desist. The Act imposes 
no fines or penalties for past conduct, but operates 
only in fnturo. It is a preventive statute; not a penal 
statute forever condemning one for past conduct. 
Because it operates only in the future, the uncer¬ 
tainty and indefiniteness of the thing to be prohibited 
is justified. 
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As hereinbefore shown, the courts have repeatedly 
held that the words “unfair methods of competition’’ 
admit of no precise or definite meaning. "Whether a 
certain line of conduct constitutes an unfair method 

I 

of competition or otherwise can only be j definitely 
known after the matter has been finally determined 
by a Court of last resort. It is fundamental that 
where a penalty is provided, the act forbidden must 
be defined in precise terms so that everyone may 
know exactly what it is that he is forbidden to do, 
and which, if he does do, will cause him to incur the 
penalty provided. 

Section 13 of the Radio Act takes the phrase “un¬ 
fair methods of competition” (the language of the 
Federal Trade Commission Act) away from its his¬ 
torical setting, and makes it the effective and operat¬ 
ing part of one of the most drastic and highly penal 
statutes ever enacted. This statutory language which, 
under the decisions of the Supreme Coulrt, herein¬ 
before referred to, is indefinite and uncertain, is now 
incorporated into a penal statute of such extreme 
severity that it would deprive an established organi¬ 
zation of its very life without the opportunity or 
means of knowing either what it was forbidden to do 
or what it was permitted to do. Such a statutory 
provision is unconstitutional because it 4 e P r i ye s of 
property without due process of law. j 

In Connally v. General Construction Company , 269 
U. S. 385, a statute was under consideration which 
penalized contractors who paid their employees less 
than the “current rate of per diem wages in the 
locality where the work was performed.” j The Court 
said, at page 391 of the opinion: j 


! 

i 

i 
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‘ 4 That the terms of a penal statute creating 
a new offense must be sufficiently explicit to in¬ 
form' those who are subject to it what conduct on 
their part will render them liable to its penal¬ 
ties, is a well-recognized requirement, consonant 
alike with ordinary notions of fair play and the 
settled rules of law. And a statute which either 
forbids or requires the doing of an act in terms 
so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to 
its application, violates the first essential of due 
process of law. International Harvester Co. v. 
Kentucky, 234 U. S. 216, 221; Collins v. Ken¬ 
tucky, 234 U. S. 634, 638. ’ ’ 

In United States v. Capital Traction Company, 34 
App. D. C., p. 592, a statute making it an offense for 
a street railway company to run an insufficient num¬ 
ber of cars to accommodate passengers i( ivitliout 
crowding ”, was under consideration, and it was held 
such a statute would be void for uncertainty. This 
Court said: 

“ ‘The statute makes it a criminal offense for 
the street railway companies in the District of 
Columbia to run an insufficient number of cars 
to accommodate persons desiring passage there¬ 
on, without crowding the same. What shall be 
the guide to the court or jury in ascertaining 
what constitutes a crowded car? What may be 
regarded as a crowded car by one jury may not 
be ^o considered bv another. What shall con- 
stitute a sufficient number of cars in the opinion 
of one judge may be regarded as insufficient by 
another. * * * There is a total absence of any 

definition of what shall constitute a crowded car. 
This important element cannot be left to con¬ 
jecture, or be supplied by either the court or the 
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jury. It is of the very essence of the law itself, 
and without it the statute is too indefinite and 
uncertain to support an information or indict¬ 
ment. ’ ” 


So here Section 13, if the contention of appellant 
be correct, provides a penalty of the utmost severity 
to a person who lias been found guilty j of using 
“unfair methods of competition and yet there is 
no possible way for such person to know j definitely 
whether he has been using unfair methods of com¬ 
petition until a court finally determines that point. 
The penalty is so extreme for an offense j so uncer¬ 
tain that the Section comes within the r^ile of the 
above cases, and is unconstitutional as depriving of 
property without due process of law. j 


Section 13 is a Statute in Terrorem Inflicting so 
Severe a Penalty as to Prevent an Appeal to the 
Courts for the Protection of Legal frights and 
thus Violates the Due Process Clause of the Fifth 
Amendment. 


If this statute is to be interpreted as Counsel for 
appellant contends, then the extreme severity of the 
penalty inflicted by this statute is such that the Radio 
Corporation could not afford to attempt aj defense of 
any suit that might be brought against jit alleging 
unfair methods of competition. Assume j that some 
dealer in a remote corner of the United! States in¬ 
stituted litigation for the purpose of obtaining a 
judgment finding that the Radio Corporation had 
used unfair methods of competition in the sale of 
receiving sets, or some parts thereof, or of talking 
machines, or of anything else. If a final judgment 


! 
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should be entered adjudging that unfair methods had 
been used, then the Radio Corporation would not only 
have lost that particular case, but in addition would 
lose all its business and all its property involved in 
radio communication. The Radio Corporation could 
not afford to take the chance of defending such 
litigation. The hazard would be too great. The con¬ 
sequences of an adverse decision would be so disas¬ 
trous that the Radio Corporation would be compelled 
to surrender at the outset. Such a statute inflicting 
such a severe penalty which in effect prevents a cor¬ 
poration from testing its rights in Court, is uncon¬ 
stitutional as in effect taking property without due 
process of law. 

Ex Parte Young, 209 U. S. 123; 

Missouri-Pacific R. Co. v. Tucker, 230 U. S. 
340; 

Wadley Southern Ry. Co. v. Georgia, 235 U. S. 
651; 

Southwestern Tel. & Tel. Co. v. Danaher, 238 
U. S. 482. 

In Ex Parte Young, 209 U. S. 123, 147, the Supreme 
Court said: 

“It may therefore be said that when the penal¬ 
ties for disobedience are by fines so enormous 
and imprisonment so severe as to intimidate the 
company and its officers from resorting to the 
courts to test the validity of the legislation, the 
result is the same as if the law in terms pro¬ 
hibited the company from seeking judicial con¬ 
struction of laws which deeply affect its rights.” 

As this statute would in effect prohibit the Radio 
Corporation from seeking judicial construction of 
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its rights, it falls within the above decisions and is 
unconstitutional. 

IV. | 

ANSWER TO CERTAIN PORTIONS OF APPEL¬ 
LANT’S BRIEF. 

Appellant, apparently, has covered the whole range 
of fact, history, surmise and fiction in its brief, with 
a delightful disregard for what is contained in the 
record in this case. From the general tcine of the 
brief, one must infer that appellant’s idea 'is that if, 
by indirection and innuendo, it can surround the 
Radio Corporation with an atmosphere of monopoly, 
that that fact will somehow aid it in securing a 
reversal of the decision of the Radio Commission. 
Appellant loses sight of the fact that neither the 
Commission nor this Court has any jurisdiction in 
this proceeding to try the question as to whether the 
Radio Corporation is or is not a monopoly!; and that 
the only issues in this case are whether the judgment 
of the Delaware District Court comes within the 
terms of Section 13 of the Radio Act, and whether 
that Section is constitutional. 

It seems to be appellant’s thought that the Com¬ 
mission should have gone, and that this Court now 
ought to go, into the question of monopoly, and de¬ 
cide whether the Radio Corporation had been guilty 7 
of violating the Sherman Act. Unless this be the 
object of appellant’s brief, it is difficult to under¬ 
stand the purpose of much of the matter inserted 
therein. For example, on the margin of page 8, the 
statement is made that the judgment of the Delaware 
Court was not surprising in view of the jRadio Cor- 


64 


poration^s often expressed favorable attitude toward 
monopoly. Counsel seems to imply in this statement 
that the Delaware Court, which only had one ques¬ 
tion before it, that is, whether Clause 9 of the license 
contracts, was a violation of Section 3 of the Clayton 
Act, was induced to reach its decision on that point 
because the attorney and the Chairman of the Board 
of Directors of the Radio Corporation had, at least 
upon one occasion, expressed themselves as being of 
the opinion that a monopoly in international point to 
point radio communication, regulated by the Govern¬ 
ment, was best calculated to serve the public interest 
of the United States. One may or may not agree 
with the attorney and the Chairman of the Board 
of the Radio Corporation on this point. Obviously, 
there are certain forms of public service which 
naturally lend themselves to monopoly. Telephone 
service is in its very nature a monopoly. It would 
be unthinkable that five or six different telephone 
companies should have competing systems in the 
same city. This would destroy the very purpose of 
the telephone and largely destroy any possible ser¬ 
vice it could render to the public. Statutes of the 
United States declare this policy and establish this 
principle (see Interstate Commerce Commission Act, 
Section 5, Subdivision 9). There are many other 
forms of public utilities which obviously must be in 
the nature of monopolies in order to render the most 
efficient service and such natural monopolies are prac¬ 
tically always under some kind of governmental 
regulation. 

So in this case, the general attorney of the Radio 
Corporation, as well as the Chairman of the Board, 
expressed themselves to the effect that international 


65 


communication by radio would be of greater service 
to the public if in the form of a monopoly under 
Government supervision. Whether we agree with their 
opinions or not is immaterial, but counsel’s state¬ 
ment that the judgment of the Delaware Court i ‘was 
not surprising” in view of these opinions expressed 
by the attorney and the Chairman of the Board of the 
Radio Corporation, is not only going outside the 
record, but manifestly is a reference to circumstances 
which have no relevancy to the issues in this case. 

Obviously, for the same purpose of seeing to cre¬ 
ate an impression of monopoly by going beyond the 
record, appellant, in the margin of its brief, page 13, 
gives what is alleged to be the substance j of an old 
report of the Federal Trade Commission. In the 
margin on page 26, appellant, in further pursuance 
of its practice, refers to an old decision against the 
Victor Talking Machine Company, reported as far 
back as 222, Fed. 254, and to an old consent decree 
issued against that Company on May 3, 1918. 

In the margin on page 27, appellant refers to an 
action brought by the United States agaiiist the Ra¬ 
dio Corporation and some other companies], under the 
Sherman Act, alleging a violation of that Act. Then 
follows this amazing statement: j 

“The case is still awaiting trial, the delay hav¬ 
ing been occasioned by a series of unsuccessful 
efforts on the part of defendants to inegotiate a 
settlement. ’ ’ 

Such statements, outside the record and wholly or 
in large part untrue, are obviously put in appellant’s 
brief in an attempt to divert this Court’s attention 
from the real issues of the case. j 
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The Alleged Historical Statement. 

What counsel calls “An Historical Statement’’ 
(pages 10 to 17) also goes far afield of the record 
and of any issue in this case. It is manifestly de¬ 
signed to create the impression that the Radio Cor¬ 
poration is a monopoly, and should therefore be pun¬ 
ished by this Court in the present proceeding. Many 
of the statements in the so-called 46 Historical State¬ 
ment” are inaccurate, and some of them untrue. We 
challenge the propriety of going outside the record 
in order to insert irrelevant and inaccurate matter. 

Appendix to Appellant’s Brief. 

The long appendix which appellant attaches to its 
brief, which is entitled “Legislative History of Anti¬ 
trust Provisions of the Radio Act of 1927”, is in 
itself an astounding document, full of matter some 
of which is untrue, and very little of which has any 
bearing upon the issues in this case. For example: 

In the second column of the appendix, reference is 
made to a complaint against the Radio Corporation of 
America by the Federal Trade Commission. The 
Journal Company travels fee afield of the record for 
these statements and they are misleading to an ex¬ 
ceeding degree. The allegation is that a certain com¬ 
plaint was filed against RCA by the Federal Trade 
Commission on January 26, 1924, and that on June 
17, 1931, “the Federal Trade Commission dismissed 
its complaint because of the final disposition in the 
Federal Courts of a case against the Corporation in¬ 
volving the same subject-matter as the Commission’s 
complaint.” 

The complaint filed on January 26, 1924, and that 
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dismissed on June 17, 1931, were in entirely different 
proceedings. The complaint filed on January; 26, 1924, 
attacked Radio Corporation’s fundamental set-up, 
charged it with violating the anti-monopoly jA.cts and 
with using unfair practices. What the Journal Com¬ 
pany does not tell the Court is that after five) years of 
effort and after taking 17,000 pages of testimony 
throughout the United States, this complaint was dis¬ 
missed on December 19, 1928, on a motion to dismiss, 
upon the ground that not even a prima faciei case had 
been made. Three of the five Commissioners voted to 
sustain the motion, a fourth Commissioner; voted to 
dismiss the complaint because the Commission had no 
jurisdiction, and the fifth dissented. 

The complaint dismissed on June 17, 1931, did 
refer to the so-called “Clause Nine case’I’ but this 
complaint was dimissed without hearing, j 
This effort of the Journal Company to make it ap¬ 
pear, in column two of this appendix, that! there had 
been an adjudication that the Radio Corporation had 
been “using unfair methods of competition!” * * * 

“with creating monopolies in the manufacture, pur¬ 
chase and sale in interstate commerce of) radio de¬ 
vices and apparatus * * *” is grossly unfair and 
the implication is unjust and untrue. I 
Again, most of the long appendix is made up of 
bills which w’ere never even reported, or if reported 
never passed either House, or if passed byj one House 
failed to pass the other. What possible benefit to 
the Court such an appendix can be, it i^ difficult to 
comprehend. The mere fact that a bill lias been in¬ 
troduced and allowed to die in the House where it 
originated, without even a report from the Com¬ 
mittee, can not mean anything at all. j 


i 
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Also, the fact that a bill might have been reported 
but passed neither House, serves merely to confuse 
the situation and throws no light whatever upon the 
question which this Court has to determine. Even if 
a few members of a certain Committee vrere in favor 
of a certain bill, and then the bill was rejected in the 
House where it originated and was never even pre¬ 
sented to the other, what is to be argued from such 
a state of facts as to the meaning of some other bill 
that did pass both Houses and become a law? And 
suppose a bill passed one House and was rejected 
by the other, as has happened to thousands of bills, 
the printing of such a bill in the brief can only be 
confusing and in no wise helpful. 

Appellant's Argument that a Monopoly of Tubes is 
a Monopoly of Radio Communication. 

On pages 19 to 23 appellant makes the argument 
that vacuum tubes constitute a radio system. He 
arrives at this surprising result in an extraordinary 
manner. First, he refers to Section 31 of the Radio 
Act, which is as follows: 

“The expression ‘radio communication ' or 
‘radio communications' wherever used in this 
Act means any intelligence, message, signal, 
power, pictures or communication of any nature 
transferred by electrical energy from one point 
to another without the aid of any wire connect¬ 
ing the points from which and at which the elec¬ 
trical energy is sent or received and any system 
by means of which such transfer of energy is 
effected." 

He then emphasizes the fact that radio communica¬ 
tion under this Section includes within its meaning 
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“any system by means of which such transfer of 
energy is effected.” He then quotes Webster’s Dic¬ 
tionary that the word 4 ‘system” means “an aggrega¬ 
tion or assemblage of objects united by some form 
of regular interaction or interdependence.”! He then 
points out that tubes are an essential part of both 
transmitters and receivers, and then, with ohe record- 
breaking hurdle, he makes the following statement: 

i 

“therefore a monopoly of the manufacture and 
distribution of vacuum tubes is equivalent to a 
monopoly of radio communication.” 

His argument thus runs as follows: 

The term radio communication includes iradio sys¬ 
tems. Tubes are an essential part of a radio system. 
Therefore a tube is a radio system. Therefore monop¬ 
olizing tubes is monopolizing radio systems. 

Let us apply the same argument to railroads. Air 
brakes are an essential part of any railroad system. 
Therefore, an air brake is a railroad system, and, 
therefore, a man who monopolizes air brakes monop¬ 
olizes all transportation by rail. One argument is no 

more absurd than the other. j 

! 

Meaning of the Word “Guilty.'’ 

i 

On page 23 of appellant’s brief, the point is made 
that the word “guilty” as used in Section 13 applies 
both to civil and criminal actions. In Bouvier’s Law 
Dictionary (unabridged), Rawle’s Third Revision, he 
defines the term “guilty” as follows: 

i 

Guilty. The state or condition bf a person 
who has committed a crime, misdemeanor, or of¬ 
fence. j 
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The word implies malicious intent and can only 
be applied to something universally allowed to be 
a crime. 

The cases cited by appellant in support of his texl 
that the word “guilty” as ordinarily used does not ap¬ 
ply to a crime do not support his proposition. We have 
not space to analyze these cases, but a casual inspec¬ 
tion shows that they are all in harmony with the posi¬ 
tion that the word “guilty” implies a criminal pro¬ 
ceeding. 

The fact that Section 15 specifically states that the 
judgment mentioned in that section may be in either a 
civil or a criminal proceeding would indicate that the 
word “guilty” in Section 13 must apply only to judg¬ 
ments in criminal eases. It is difficult to understand 
why Congress took the trouble to set out in Section 
15 that ih that Section the word “guilty” should ap¬ 
ply to civil as well as to criminal actions, and omitted 
such statement entirely from Section 13, unless the 
word “guilty” in Section 13 was understood to apply 
to criminal actions only. 

However, we have already demonstrated in this 
brief that even if the word “guilty”, as used in Sec¬ 
tion 13, applies to civil as well as criminal actions, 
the judgment rendered by the Delaware District 
Court was not in any event a judgment which comes 
within the terms of Section 13. 

Opinion of the Court Can Not Add to or Detract from 
the Express Terms of the Judgment. 

On page 27, appellant refers to the opinions of the 
lower court and of the appellate court in deciding the 
case of DeForest vs. the Radio Corporation as ex- 
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plaining and interpreting the judgment that the court 
finally rendered. But statements made in the opinion 
of the court can not affect the judgment. The statute 
does not say that no person shall receive a 'license if 
a certain kind of opinion be rendered by some judge. 
It says that no person shall receive a license if a cer¬ 
tain kind of judgment be rendered. 

It is established law that the opinion cannot be 
looked to to modify the judgment in any way. 
Nothing can be added to the express terihs of the 
judgment by the opinion of the Judge, nor can any¬ 
thing be taken away from those express ; terms by 
such an opinion. 

In Martin v. Evans, 85 Md. 8, 36 Atl. 260,1 the Court 
said: 

j 

i 

4 ‘The broad terms of the decretal Order dis¬ 
missing the bill cannot be limited, qualified, or re¬ 
stricted by the opinion filed in the equity case. 
‘The opinion of the judge is the expression of the 
reasons by which he reaches his conclusions. 
These may be consistent or contradictory, clear 
or confused. The judgment or decree!is the fiat 
or sentence of the law, determining thO matter in 
controversy in concise, technical terms, which 
must be interpreted in their own proper sense. 
It would, we think, be of dangerous tendency to 
make the force and effect of the mbst solemn 
official acts depend upon the various jinterpreta- 
tions which ingenuity might suggest to the 
most carefully considered language! introduc¬ 
ing them.’ State v. Ramsburg, 43 Md. 333. Or, 
as succinctly expressed in Durant v. j Essex Co., 
supra, the reason for the signing of a decree ‘is 
no part of the judgment itself.’ The decree, and 
not the opinion, is the instrument through which 
the court acts. Woods v. Fuller, 61! Md. 460.” 

7 i 


i 

i 




In Baxter v. BucJiholz-IIill Co,, 227 U. S. 638, the 
Supreme Court said: 

“The defendant relies upon the fact that the 
Circuit Court of Appeals in its opinion expressed 
a decision upon the merits. The Macy, 96 C. C. 

A. 146. 170 Fed. Rep. 930. But upon motion it 
so far changed its view as to exclude such a deci¬ 
sion and to leave it open to the company to 
bring a new action. The matter was still in the 
breast of the court; it was free to change its 
opinion if it saw fit, and it was free to do so by 
changing the decree without delivering a new • 
opinion to explain what the decree made mani¬ 
fest. If it thought, rightly or wrongly, that the 
collateral question of the present defendant’s lia¬ 
bility could not be tried in that case, it properly 
embodied its decision in the decree. The decree 
is the dominant act and cannot be given a greater 
effect than it purports to have and than would be 
warranted by the opinion that the court finally 
reached . 9 9 

So in this case, it is not the opinion of the Court, 
but it is the judgment of the Court that is material. 

Statements by Members of Congress. 

A considerable portion of counsel’s brief is de¬ 
voted to quotations from statements of various mem¬ 
bers of Congress made, not on the floor of the House, 
but at some meeting of some committee. This Court 
is familiar with the method whereby committee meet¬ 
ings are conducted by Congress and how free and easy 
those meetings are and how far afield they some¬ 
times go. Committee hearings are designed merely 
to bring out the facts on which legislation may be 
based. In order to bring out these facts members 
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of committees indulge freely in conversation, 
discussion, remarks and expressions of opinion, which 
opinions they may change the next day oif even be¬ 
fore they leave their seats in the committee j room. It 
is absurd to give a statute a different meaning from 
that which it obviously bears because somle member 
of a committee made some chance remark Concerning 
it during a hearing. 

I 

Appellant’s Argument as to Due Process of Law. 

On page 39, and following, the argument is made 
that none of the subsidiaries of the Radio Corpora¬ 
tion will have their property taken away from them 
without due process of law because the case in which 
the judgment of the Delaware Court was rendered 
was tried by the Court and an appeal taken to the 
Circuit Court of Appeals, and affirmed, and' that other 
court proceedings were also had. Counsel argues 
that due process was had because the judjgment was 
rendered in regular course of business by j the Court. 
This argument shows a total failure to comprehend 
the point of the due process argument. The point is 
not that the Delaware Court has deprived the inter- 
venors of property without due process of law. 
Everything involved in the proceedings jbefore that 
Court was doubtless done in regular order[ and so far 
as that case is concerned, there was noj doubt due 

* i 

process of law. 

But the complaint which intervenors here make is 
that the statute itself, if applied and if it is to be in¬ 
terpreted as appellant contends, would jdeprive the 
intervenors of property without due process of law, 
and, for that reason, the statute is unconstitutional. 


i 
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It is the statute, not the judgment of the Court in 
the Delaware case, which would deprive the inter- 
venors of their property without due process. 

i SUMMARY OF ARGUMENT. 

I. 

The judgment of the Delaware Court is not the kind 
of judgment which, under Section 13 of the Radio Act, 
requires the Radio Commission to deny applications 
of subsidiaries of the Radio Corporation for renew¬ 
als of licenses. This is true for the following reasons: 

(a) . Section 13 provides that licenses should be 
denied to any corporation or subsidiary thereof which 
has been adjudged to have been monopolizing or at¬ 
tempting to monopolize “radio communication”. The 
Delaware judgment does not adjudicate that the 
Radio Corporation has monopolized or attempted to 
monopolize anything. That judgment is limited by 
its terms to an adjudication that Clause 9 of the 
license contracts was a violation of the Clayton Act 
because its effect was “to substantially lessen compe¬ 
tition or tend to create a monopoly in radio vacuum 
tubes for radio broadcasting receivers’’. There is 
quite a difference between monopolizing or attempting 
to monopolize under the Sherman Act and making a 
contract which is invalid under the Clayton Act be¬ 
cause its effect is a tendency toward monopoly. 

(b) . Even had the judgment decreed that the Radio 
Corporation was monopolizing or attempting to mon¬ 
opolize tubes (which, of course, it did not), such judg¬ 
ment would not be equivalent to a judgment that 
there was a monopoly in radio communication. Tubes 
are only one of many devices necessary in communica- 
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tion by radio and even had there been a monopoly in 
tubes that would not carry with it any implication of 
a monopoly in radio communication. j 

(c) . Radio communication is defined in Section 31 
of the Radio Act to be 

I 

“communication of any nature transferred by 
electrical energy from one point to another with¬ 
out the aid of any wire connecting the points 
* * * and any system by which such transfer of 
energy is effected”. j 

Thus radio communication, as used in the statute, 
means the business of transferring communication by 
radio, or the system by which such commgnication is 
transferred. Tubes, obviously, are not communica¬ 
tions. Neither are tubes a system of communication. 
Tubes, being* only one of many different kinds of 
necessary devices, can not constitute a radio system, 
any more than air brakes on a railroad tfain consti- 
tute a railroad system. The Delaware judgment deals 
only with tubes. Manifestly, it does nolj cover the 
business of radio communication nor the I system by 
wilich radio communication is carried on. | 

(d) . The judgment of the Delaware Cofirt did not 
adjudge that there w*as any unfair method of compe¬ 
tition. The question of unfair competition w T as not 
before the Court and w^as not decided byj the Court. 
The judgment itself is the only thing winch can be 
considered. The opinion of the Court can inot be used 
to enlarge or modify or change the judgijnent in any 
respect. The licenses are not to be denied under Sec¬ 
tion 13 on account of an opinion of the Court but on 
account of a certain defined kind of judgment. The 
judgment says nothing whatever about unfair methods 


of competition but only that Clause 9 is invalid be¬ 
cause in violation of Section 3 of the Clayton Act. 

(e) . There is no precise definition for the phrase 
“unfair methods of competition”, the Federal Trade 
Commission having been repeatedly reversed in its 
finding as to what methods of competition are unfair. 
The Clayton Act has to do with many things other 
than unfair methods of competition. A judgment 
that a contract is invalid because in violation of the 
Clayton Act is not equivalent to a judgment that the 
contract itself constitutes an unfair method of com¬ 
petition. Indeed, a contract might be invalid as in 
violation of the Clayton Act and not be a method of 
competition at all. 

(f) . The unfair methods of competition mentioned 
in the statute must necessarily be in the business of 
radio communication. The sole power of Congress 
over interstate commerce is the power of regulation, 
and if the provision with regard to unfair methods 
of competition can be interpreted to relate to any 
business i other than radio communication, then the 
provision would be unconstitutional as having no real 
relevancy to the commerce sought to be regulated, 
i. e., the commerce of radio communication. 

(g) . Even if the judgment could be interpreted 
into an adjudication that unfair methods of competi¬ 
tion had been used in the sale of tubes, which we have 
already demonstrated can not be true, even then the 
judgment would not be equivalent to a judgment that 
unfair methods of competition had been used in radio 
communication, because tubes do not and cannot con¬ 
stitute radio communication. 


I 


i 
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n. 

Section 13 is unconstitutional. 


(a) The sole power of Congress over interstate 
commerce is the power to regulate. It has ino power 
to prohibit a lawful business. Section 13 jis a pro¬ 
hibition denying certain named persons th^ right to 
ever engage in a lawful business. It is thus not a 
regulation but a prohibition. 

(b) Congress has no power to deny to certain per¬ 
sons the right to engage in interstate contmerce on 
account of the character of such persons, j The only 
power of Congress to prohibit interstate j commerce 
is where there is some evil inherent in (the traffic 
itself. Congress has no power to deny certain per¬ 
sons the right to engage in interstate conjimerce be¬ 
cause they may not measure up to a certaih standard 
of character set by Congress. 

(c) The Section has n- real relevancy t|o the com¬ 

merce sought to be regulated, but only tio the kind 
of people who shall be allowed to engage in such 
commerce. It is therefore not a regulation within 
the power of Congress to adopt. j 

(d) Section 13 violates the Fifth Amendment to 
the Constitution in that it deprives of property with¬ 
out due process of law in the following respects: 


1. It is arbitrary and discriminatory, not af¬ 
fecting all alike. 

2. It inflicts an extreme per.yity for an indef¬ 
inite and uncertain offence. 


3. It inflicts a penalty of such severity as to 
effectually prevent persons affected from assert¬ 
ing their legal rights because the hazard of a 
decision against them would be too great. 


i 
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CONCLUSION. 

For all the foregoing reasons, it is established: 

1. That the Delaware judgment is not the kind of 
judgment necessary to bring into operation Section 
13 of the Radio Act. 

2. Section 13 is unconstitutional. 

It is respectfully submitted, therefore, that the de¬ 
cision of the Federal Radio Commission should be 
affirmed. 

Louis Titus, 
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